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L

ast year, we reported on the proposed Mobile
Now Act, the darling of U.S. Senators John
Thune (R-S.D.) and Bill Nelson (D-FL), the Chairman and Ranking Member of the Senate Commerce
Committee, respectively. The bill aims to encourage
broadband deployment. At that time, we noted that
the Act had a chance of being one of the few nonroutine pieces of legislation to be approved in the
last Congress. While it ultimately died, the Act has
been teed up again by the Senate Commerce Committee, and we think that it has a good chance of being passed this year.
The current version is substantially the same as last
year’s, with provisions to open more federal spectrum to both licensed and unlicensed commercial
users in various frequency bands. As we highlighted
last year, the legislation notably addresses:



i-Fi is one of the great technological successes
of our age. It gives fast, reliable data transmission by anyone for any purpose. No FCC license
is needed. No single provider controls the technology. The equipment is inexpensive and available in a
large, competitive marketplace. It almost always
works.
Was it too good to last?
We explained a year ago that carriers want to move
traffic off their expensive auctioned frequencies and
onto the same free-of-cost, and unlicensed, frequencies that Wi-Fi uses. We kept you current on the process of setting standards for the various technologies
the carriers want to use, to include LTE-U, LAA, and
MulteFire – see here and here – including the controversial issue of whether LTE-U would interfere
with Wi-Fi.

Additional provisions to facilitate broadband deployment include improving access to easements, rights
of way and leases on federal property, and providing
“relocation incentives” to pay federal users to move
to different frequency bands.

Interference to Wi-Fi? Isn’t that illegal? Prepare to
be surprised. The convenience of Wi-Fi being unlicensed has a cost: no unlicensed technology has any
legal protection from interference. (We’ll pass over a
minor exception.) The FCC regulates the power and
other properties of unlicensed equipment to make
sure it doesn’t interfere with licensed services. The
very smart people who invented the Wi-Fi standards, and who design other devices for the same
bands (like Bluetooth), are careful about coexistence, which is why all this equipment usually works
well together. But coexistence is not a factor in
whether the FCC will certify a device for sale as being compliant with its rules.

(Continued on page 4)

(Continued on page 11)





Inside this issue

Making up to 500 MHz of spectrum available
for wireless broadband;
Considering permitting mobile or fixed wireless operations on mmWave federal spectrum;
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guard bands.
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Pai Starts Rolling Back Wheeler
Telecom, Media Items
By FHH Law

U

nder new Chairman Ajit Pai, the FCC has begun rescinding decisions made in the waning days of Tom
Wheeler’s Chairmanship (and one older decision). The flurry of action involving bureau decisions being
reversed or rescinded includes zero ratings probes, Lifeline Broadband Provider designations, guidelines for
the processing of broadcasters’ joint sales and shared services agreements, and political ad disclosure complaints.
In revoking what he called “Midnight Regulations,” Pai said: “These last-minute actions, which did not enjoy
the support of the majority of Commissioners at the time they were taken, should not bind us going forward. Accordingly, they are being revoked.”
The agency set aside a “Zero Rating” report that had been issued under the previ- FLETCHER, HEALD & HILDRETH
ous administration criticizing AT&T and Verizon for allegedly favoring their own
A Professional Limited
mobile video services over competitors by allowing customers to watch their vidLiability Company
eo services on mobile phones without counting against monthly data caps. The
FCC said that it’s closed Wireless Telecommunications Bureau investigations into
1300 N. 17th Street 11th Floor
AT&T Mobility, T-Mobile, and Verizon Wireless which could have eventually reArlington,
Virginia 22209
sulted in further sanctions or limitations for alleged Net Neutrality and 5G securiTel: (703) 812-0400
ty rules violations. “The Bureau now sets aside and rescinds the Policy Review
Fax: (703) 812-0486
Report and any and all guidance, determinations, and conclusions contained
E-Mail: editor@fhhlaw.com
therein, including the document’s draft framework. The Policy Review Report will
Web Site: fhhlaw.com
have no legal or other effect or meaning going forward,” the agency said.
Editor
Chairman Pai said: “Free-data plans have proven to be popular among consumers, particularly low-income Americans, and have enhanced competition in the
wireless marketplace.” In the future, the FCC “will not focus on denying Americans free data. Instead, we will concentrate on expanding broadband deployment
and encouraging innovative service offerings.”
For its part, the Wireline Competition Bureau reconsidered earlier orders and
revoked the Lifeline Broadband Provider designation for nine entities — Spot On
Networks LLC, Boomerang Wireless LLC, KonaTel Inc., STS Media, Inc., Applied
Research Designs, Inc., Kajeet Inc., Liberty Cablevision of Puerto Rico, LLC,
Northland Cable Television, Inc., and Wabash Independent Networks, Inc. The
Bureau found that reconsideration of the decisions released in December and in
January would promote program integrity “by providing the Bureau with additional time to consider measures that might be necessary to prevent further
waste, fraud, and abuse in the Lifeline program.” The move returns their petitions for Lifeline designation to pending status before the bureau and removes
them from streamlined treatment.
Commissioner Mignon Clyburn, however, the lone Democrat on the Commission — whose party was in the majority when the items being revoked were initially issued — especially disagreed with the Lifeline action, saying it widens the
digital divide. “By eliminating the designations of nine entities to provide Lifeline
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Better Legal Protection for Emails?—
My Fault That It’s Needed
By Mitchell Lazarus
lazarus@fhhlaw.com
703-812-0440

A

bill moving through Congress would require a
warrant to access the contents of an email, even
an email more than six months old.

view: if people knew their computer communications
would be protected from eavesdropping, they might
buy more computers. They asked the firm to participate in updating the law with their interests in mind. I
Wait—what?
was on the team because twenty years earlier I had
trained as an electrical engineer and was presumed to
You read that right. Today’s law says the police need a know something about how communications technolowarrant to read your newer emails. But as soon as one gy actually worked.
has been on the server for 180 days, they can use alternative procedures. There’s no need for a judge to find Our first impulse was simply to require a warrant for
probable cause.
all interception, whether data or voice. But data communications over packet networks differed from voice
Who would ever write such a stupid law?
calls in an important respect: the system often had to
store data content temporarily before, during, or after
Uh, that was me. Quoting the father of Star Trek’s Mr. transmitting it. Storage usually lasted a few seconds or
Spock, when asked why he, a hyper-rational Vulcan,
less, but could extend for hours or even days. Storage
had married a human woman: “At the time, it seemed for backup might last longer.
the logical thing to do.”
Law-enforcement wanted access to the stored commuHere’s what happened.
nications; carriers and public interest groups wanted
to protect the whole transaction. We negotiated a comThe current law, the one I worked on, was enacted in
promise: police would need a warrant for a transmis1986. There was, as yet, no public Internet. Specifica- sion in actual progress and during the first six months
tions for the World Wide Web did not appear until
of storage, but not after that. It was actually not much
1989, and the first successful browser came in 1993. In of a compromise because few, if any, communications
the mid-1980s, though, businesses were transmitting were stored that long. Most data communications were
fast-increasing amounts of data. When modems over urgent, and because storage facilities were expensive,
voice lines became inadequate, AT&T and its longlong-term backup was not routine. The after-sixdistance competitors built packet-switching networks months part of the statute would have little applicato move more data more quickly.
tion.
Then-current laws, not tweaked since 1968, required a
warrant for tapping into wireline voice calls, but were
silent about data communications, those not having
been significant in 1968. Government, industry, and
consumer groups all wanted to fix this, and to add requirements for listening in on cell phones, cordless
phones, satellite communications, and lots more.
In the mid-1980s I was fresh out of law school and
working for a downtown D.C. firm. One of our clients
was a big computer manufacturer that took the long

As low man on the org. chart, I had the job of coordinating the negotiations and writing up the agreedupon version in statutory language. (I did the same for
many other sections of the bill.) The final draft applied
the six-months rule to “electronic communications,”
which were defined to cover pretty much everything
except “wire communications”—wireline voice calls.
Those remained governed by the old law.
(Continued on page 11)
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Incentive Auction:
Carrier Bidding Gets Specific
By FHH Law

F

HH has been following the FCC’s broadcast incentive auction, see the latest stories here and here.
Now the auction has moved to the next stage — where
wireless participants bid on specific spectrum blocks.
This next step, which the Commission calls
“assignment phase bidding” began on March 6th.

all PEAs, and decide what specific
bidding rounds they want to participate in.

All the spectrum blocks are
Category 1, which means they have minimal or no impairments under the band plan associated with the 84
The 600 MHz band plan is designed to provide both
megahertz clearing target, so the FCC can assign every
large and small bidders a fair opportunity to acquire
winning bidder contiguous blocks of frequencyspectrum; it consists of
specific licenses.
paired uplink and downlink
The 600 MHz band plan is designed to
bands offered in 5+5 mega- provide both large and small bidders a fair
The FCC gave wireless bidhertz blocks across 416
ders time to figure out the
opportunity to acquire spectrum.
market areas called Partial
auction quirks. There was a
Economic Areas [“PEAs”].
practice bidding round on February 22 and a mock
auction on February 28. In the meantime, the agency
Bidders that won at least one generic block of paired
has put together an online bidding tutorial; find that
spectrum in one PEA in the clock phase of the forward under the “Education” section of the Auction 1002
auction can take part in the assignment phase, accord- website: (www.fcc.gov/auctions/1002.)
ing to the Public Notice released by the Incentive Auction Task Force and the Wireless Telecommunications The first round of bidding began on March 6th, and is
Bureau. Eligible companies could download their bid- scheduled to end by March 30th. The news means a
ding options, which correspond with their earlier bids, notice concerning what stations broadcasters sold and
from the agency’s website, beginning on February
how much money they will receive will come out of the
21st. The FCC will send bidders a link so they can log
Commission in early April.
into the assignment phase bidding system. That way,
they can also see the sequence and timing rounds for

(Mobile Now — Continued from page 1)

The cellular industry and others looking to make big plays in the Internet of Things will be pushing this legislation along.
As with most legislation this year, there is uncertainty as to the impact of the new administration on the
Hill’s agenda. While Congressional Republicans are certain that they will be able to adopt much more legislation with a Republican in the White House, it is unclear what type of support this type of legislation will receive. For one, the legislation would require a good deal of work by a host of federal offices and agencies, including the Departments of Commerce and Transportation, the Federal Communications Commission, the
Office of Management and Budget, and even the Government Accountability Office. And, it would require
new regulations. Since this work is at odds with the President’s agenda of freezing new regulations, reducing
government spending and cutting the federal workforce, the ultimate fate of the legislation, even if adopted,
is not clear.
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Continued use of expired licenses leads to enforcement action

Company Fined $60k for Not Seeking
Prior OK to Transfer Licenses

FINE

By Paul J. Feldman
feldman@fhhlaw.com
703-812-0403

T

he FCC released an Order and Consent Decree that, with a $60,000 fine, acts as a bold reminder to
manufacturers, utilities, and other companies that they must seek prior Commission approval to
transfer FCC dispatch/internal communications licenses when the licensee company is purchased by or
merged into another company. Similarly, companies must pay attention to the expiration dates of
those licenses, and either renew them on a timely basis, or discontinue using them after expiration.
This sad story apparently began when the FCC sent a letter to Precision Castparts Corp. (PCC), inquiring about a number of expired radio licenses held by subsidiaries of PCC; the agency asked whether the
company continued to operate any of those licenses after expiration. Sure enough, a number of licenses
used for remote control overhead cranes and for cross-campus communications were still being
used. That’s a violation of FCC rules and the Communications Act.
As part of its subsequent internal audit, PCC also realized that when it had been previously acquired by
Berkshire Hathaway Inc. (BHI), applications to transfer control of its FCC licenses to BHI had not been
filed at the FCC. Oops! … that was also a violation of the Communications Act and the FCC’s rules. Now
there was a really
Manufacturers, utilities, and other companies must big mess to clean
up.
seek prior Commission approval to transfer FCC dispatch/internal communications licenses when the
Occasionally, big
and small compalicensee company is purchased by or merged into sale or merger and
nies to enter into a
another company.
forget to seek prior
FCC approval of
the transfer of the
company’s FCC
licenses, or to just ignore the issue. But sooner or later, the FCC figures this out on its own, or the newly
merged company has to address the matter when it needs to renew the licenses. Filing at the FCC before a sale or merger is relatively quick, easy and inexpensive. But as PCC discovered, cleaning up the
mess after failing to do so is anything but: in addition to the $60,000 fine, they must fulfill an extensive on-going FCC compliance and reporting plan.
These situations are not limited to manufacturers: in August of 2016, an affiliate of the Canadian Pacific
Railroad settled with the FCC and paid a fine of $1.2 million, for failing to obtain prior approval of the
purchase of carriers with FCC licenses, as well as for constructing, operating, modifying, and relocating
FCC-authorized wireless facilities without prior FCC approval.
At Fletcher Heald & Hildreth, we have deep experience filing the sort of assignment/transfer of control
and renewal applications that could have kept PCC out of trouble. We also have deep experience in
helping companies navigate the FCC’s processes if they have failed to make the proper filings. Call us if
you have any questions.
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FCC Creates Some Clarity Regarding USF
Contribution Obligations for Audio Conferencing
By Keenan P. Adamchak
adamchak@fhhlaw.com
703-812-0415

T

he FCC’s Wireline Competition Bureau (WCB) overruled a Universal Administrative Company’s (USAC) decision that required Cisco to pay into the Universal Service Fund (USF) based
on revenue realized from the audio component of its WebEx service. The WCB’s decision seems to
shed some light on the factors used in determining whether service providers are subject to USF
contribution obligations when providing both telecommunications and information services to end
-users.
Under the FCC’s rules, providers are required to contribute to the USF based on revenues realized
from telecommunications service offerings. However, revenues from “information services” – a
defined category of services that are largely unregulated – are exempt from USF contribution obligations. The line between information services and telecommunications services is often blurry,
especially since the former often depends on, or integrates, the latter. For example, voicemail is
considered an information service, but often depends on accessing regular telephone services in
order to be used.
Under existing FCC precedent, a service is exempt from the USF if the telecommunications and
information service offerings are “sufficiently” or “functionally” integrated so as to constitute a single service offering. Using the voicemail
example: the telephone service used to
The WCB’s decision seems to shed some light on
access voicemail would not be considthe factors used in determining whether service
ered sufficiently or functionally integratproviders are subject to USF contribution obligaed with the voicemail service for both
tions when providing both telecommunications
components to be considered a singular
and information services to end-users.
information service. A company offering
both services would thus be subject to
USF on the telephone service (a telecommunications service), but exempt from USF on the
voicemail service.
For companies providing even more complicated suites of services, like Cisco’s WebEx service,
which includes various online collaboration products and an audio conferencing capability, determining what’s subject to USF and what’s not can get tricky. In the underlying 2012 USAC decision,
USAC concluded that Cisco’s WebEx service was subject to USF assessments because, among other
things, Cisco’s customers could: (1) access the audio service separate from the online collaboration
service; and (2) substitute other non-Cisco audio options for accessing the collaboration component of the service. In April 2013, Cisco filed a request for review with the WCB of the USAC audit
decision.
The WCB reversed USAC’s decision, finding in favor of Cisco on the grounds that the WebEx service was functionally integrated based on both the customer’s perspective, and the nature of the
service itself. Citing a string of FCC decisions and one U.S. Supreme Court case, the WCB held that
determining whether a service offering was functionally integrated requires an examination of:
(1) the extent to which the transmission component of a service is functionally integrated into its
information service component – as opposed to merely being packaged as two separate and
(Continued on page 8)
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FCC, Straight Path Execute $100 Million
Settlement of Wireless Probe
By FHH Law

W

ow—FCC enforcement actions don’t get
any juicier than this: an anonymous
whistleblower, alleged misrepresentations to the
FCC, and a complex $100 million fine to Straight
Path Communications, Inc. for apparently misrepresenting that it had constructed 28 and 39
GHz licenses on applications to renew those licenses! All this is revealed in a Consent Decree
between Straight Path and the FCC’s Enforcement Bureau.

and verify that use in “substantial service” filings
to the Commission. In July 2016, Straight Path
told the FCC its internal probe found that equipment had been deployed only for a short period
of time at the original transmitter locations, but
the gear was “no longer present” at those locations when the investigation was conducted, according to the Consent Decree.

The case began in November 2015 when someone using the pseudonym “Sinclair Upton” published a report alleging that Straight Path was
able to get the FCC to renew the company’s 39
GHz band licenses by submitting filings incorrectly claiming that the company had actually
constructed its 39 GHz systems. The FCC abhors
spectrum squatters; the agency requires license
holders to actually use their licensed spectrum

Of course, it is never a good idea to be anything
less than truthful on an FCC application. Doing
so opens up the licensee to risks of fines, loss of
licenses, and disqualification for holding other
FCC licenses. The attorneys at Fletcher Heald
can provide guidance on alternatives when wireless construction deadlines are approaching. If
you have questions on these issues, please call
us.

The Enforcement Bureau looked into allegations
that Straight Path violated the Commission’s
This is a situation that has been brewing for
buildout and discontinuance rules for some
years. When the FCC auctioned 39 GHz licenses 1,000 licenses in the 39 GHz and Local Mulback in 2000, applicants bid over $400 million tipoint Distribution Service 28 GHz spectrum
for the opportunity to operate in this band. But bands —being explored for 5G. To settle the
initial equipment shortages, and a lack of a
case, Straight Path agreed to pay the U.S. Treasclearly profitable business plans, led many win- ury a $100 million civil penalty, surrender to the
ning bidders to seek construction extensions or Commission 196 of its licenses in the 39 GHz
default on
spectrum
their licensband, sell the
es. As off-the The case began in November 2015 when someone using
remainder of
the pseudonym “Sinclair Upton” published a report alleg-shelf equipthose licensment bees, and remit
ing that Straight Path was able to get the FCC to renew
came availa20 percent of
the company’s 39 GHz band licenses by submitting filings
ble, and milthe proceeds
incorrectly claiming that the company had actually
limeter wave
to the Treasconstructed its 39 GHz systems.
fixed microury as an exwave began
tra penalty.
to be seen as useful for backhaul, particularly of
cellular telephone traffic, construction and use
The $100 million fine may not actually come to
of this band commenced. More recently, though, bear, though. Straight Path will pay $15 million
the FCC has acted with urgency to make more
upfront; $85 million will be suspended if
spectrum available for so-called “5G” services,
Straight Path sells the rest of its 39 GHz licenses
and opened up bands above 24 GHz, specifically or surrenders them to the FCC within 12
including 28 and 39 GHz.
months.
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USF Contribution Obligation — (Continued from page 6)

distinct service offerings; and (2) the customer’s understanding that the telecommunications and information service components constitute a single finished product.
As to the first prong of the test, the WCB found that WebEx’s audio component was “necessary to a
meaningful (seamless and otherwise useful) collaboration experience.” WebEx’s online collaboration service component directly relied upon input from an audio service – whether or not provided
by Cisco – to provide features such as caller identification, call muting, and other conferencing
capabilities modifying and controlling a conferencing session’s transmission components. As to the
second prong of the test, the WCB concluded that Cisco’s WebEx offering was sufficiently integrated from the point of view of the customer because the online collaboration component of the service was marketed to customers to be used simultaneously and dependent upon the underlying
transmission components. The WCB was careful to distinguish WebEx from the service at issue
from prior FCC decisions, in which the FCC found that the service at issue was merely a bundle of
telecommunications and information services used separately by the consumer in making traditional telephone calls. Instead, the WCB concluded that WebEx’s transmission and online collaboration components were inseparable aspects of a single integrated service.
On the surface, the WebEx decision seems to bring some much needed clarification to the FCC’s
functional integration test by clarifying that in order for a service to be sufficiently integrated, the
information service component must fundamentally alter the underlying telecommunications service in a manner appreciable to the consumer. However, it is still unclear whether the FCC’s prior
decisions regarding integrated services would remain unchanged given the fact-intensive nature of
the analysis employed by the WCB in the WebEx decision. Accordingly, while Cisco clearly benefited from the WCB’s most recent application of the test, it remains unclear whether similarly situated providers would equally benefit from the decision.

Laura Stefani Is Now a Member of FHH

F

letcher, Heald & Hildreth is pleased to announce that Laura Stefani has become a member of
FHH. She came to the firm in 2014 as Of Counsel. Her promotion became effective as of
January 1, 2017.
Her primary professional focus has been emerging technologies and spectrum use. She has considerable experience with unlicensed wireless technologies, RF equipment issues, and spectrum sharing, as well as with a broad range of licensed wireless services. She has represented clients before
the FCC, NTIA and other federal agencies with respect to wide range of regulatory matters such as
spectrum allocation and sharing, equipment authorizations and enforcement issues.
Laura is a graduate of the George Washington University School of Law. She got her BA in Economics (magna cum laude, in fact) from Lawrence University (home of the Lawrence Vikings).
Her senior thesis focused on public policy agenda setting.
Laura lives in Washington, D.C. with her son and an escape-artist beagle named Polly. When she’s
not in the office, she generally can be found hiking, biking, running, kayaking, or engaging in any
other activity that keeps her outside.
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Decision has 5G implications

Do Excessive Rights-of-Way Costs Get
in The Way of 5G?
By FHH Law

T

he FCC is reviewing public input on streamlining its rules governing deployment of small cell
infrastructure to support 5G services by improving the agency’s wireless facilities siting policies. The effort by the Wireless Telecommunications Bureau stems in part from a petition for Declaratory Ruling filed by Mobilitie, LLC titled: “Promoting Broadband for All Americans by prohibiting Excessive Charges for Access to Public Rights of Way.”
In the petition, Mobilitie tells the Commission that “high and discriminatory fees” are impeding
infrastructure deployment necessary to support wireless broadband and wireless technologies that
“need affordable access to rights-of-way.” Mobilitie states that “just and reasonable compensation”
is appropriately limited to a locality’s cost of managing its rights-of-way and “localities should disclose their charges on
other carriers which were
The FCC sought public input on how cess.”
given rights-of-way acoften local land-use authorities deny
In 2009, the commission
decided that a reasonable
siting applications and why.
amount of time for state
or local governments to
process collocation applications is 90 days and 150 days to process other siting applications, including DAS and small cells. If the local authorities haven’t acted by then the provider may seek
relief in the courts.
The FCC sought public input on how often local land-use authorities deny siting applications and
why. The Commission is also looking for facts to establish a basis to assess the reasonableness of
fees charged by municipalities for processing site applications, and also whether the time frame for
action on small cell or DAS site applications submitted in batches should be either reduced or increased.
Comments to WT Docket 16-421 were due by February 6 and replies by March 8.
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(Rollback - Continued from page 2)

broadband service, the Bureau has substantially undermined businesses who had begun relying on those designations. These providers include a minority-owned business,
a provider enabling students to complete their homework online, and others serving
Tribal lands.”
In connection with media regulation (and in the one action that revoked an older decision), in a terse Notice the agency said it rescinds “in its entirety and effective immediately,” guidance
provided in a March 12, 2014 notice titled “Processing of Broadcast Television Applications Proposing
Sharing Arrangements and Contingent Interests.” That 2014 guidance has applied greatly heightened
scrutiny to any proposed transactions involving sharing arrangements.
NAB was pleased, noting that Chairman Pai is “eliminating unlawful and arbitrary processing guidelines governing broadcast joint sales and shared service agreements.” The regulations “punished
smaller broadcasters trying to conserve resources to reinvest in localism and high quality programming,” according to the broadcast trade association. Some brokers believe this is a first step towards
jumpstarting broadcast M&A.
Finally, the Media Bureau set aside its January decisions concerning 12 stations involving political ad
disclosures, saying the matters
are more appro- In the future, the FCC “will not focus on denying Americans priately addressed at the
full Commisfree data,” said FCC Chairman Ajit Pai. “Instead, we will
sion level. The
complaints
concentrate on expanding broadband deployment and
now return to
pending staencouraging innovative service offerings.”
tus.
NAB called the earlier order “unlawful” and said “the appropriate place for consideration of new rules
and regulations is at the Commission level and not through orders applying to individual parties.”
The actions suggested that the comradery displayed in the first Open Commission Meeting under Pai
would be short-lived. Commissioner Clyburn said Friday, March 3 was apparently “take out the trash
day.”
“In the past, then-Commissioner Pai was critical of the agency majority for not providing sufficient
reasoning behind its decisions,” said Clyburn. “It is a basic principle of administrative procedure that
actions must be accompanied by reasons for that action, else that action is unlawful. Yet that is exactly what multiple Bureaus have done today.”
The Commissioner said that her office asked for more than the allotted two days to review the latest
decisions but did not receive extra time – “it is disappointing to see this Chairman engage in the same
actions for which he criticized the prior Chairman.”
The FCC’s orders rolling back certain actions from the prior Commission are happening at a blistering
pace, so stay tuned as we monitor the changes for you.
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(Legal Protection for E-mails - Continued from page 3)

Both houses of Congress passed my language unchanged, and President Reagan signed it
into law. (This is not unusual.) The lawyers and staffers who worked on the bill had a
small celebration, boxed up their files, and moved on to other things.
You know where this is going.
Time passed. The Internet appeared. Email became one of its most popular applications. Wrongdoers used email to further their unlawful activity. Police departments asked their lawyers if they
could tap into suspects’ emails. The lawyers looked up the statute. They found that emails fit
squarely into the definition of “electronic communications,” despite having been nonexistent
when we wrote the definition. But that didn’t matter. The six-month rule applied. And now it really did apply, because people often left their emails sitting on providers’ servers for months and
years. After six months they became easy for law enforcement to access.
That was twenty years ago. People have been complaining about the law’s application to email
ever since. Congress has been in no hurry to fix it, maybe law enforcement likes things the way
they are. But change may finally be in the works.
A court construing a statute tries to grasp the “intent of Congress” from the wording
of the law and sometimes from other sources. I can’t speak to the intent of Congress
in the judicial sense. But I can say for sure that those of us who worked on the 1986
language had no intention of making six-month-old emails easily available. I, for one,
would like to see this fixed.

(Wi-Fi Holds its Breath - Continued from page 1)

The FCC has now issued its first certifications for LTE-U devices. (The first LAA devices, a tad less
controversial as to their ability to co-exist, were approved months ago.) The announcement reiterates that coexistence with other unlicensed devices is not an FCC requirement. But it mentions that
the new devices were successfully evaluated for coexistence under a test plan worked out by industry – in this case, LTE-U and Wi-Fi stakeholders under the auspices of the Wi-Fi Alliance. That last
is the group responsible for making sure that Wi-Fi-branded devices all connect to each other
properly.
The real test of coexistence between Wi-Fi and LTE-U begins now, in the millions of homes and offices that rely on both Wi-Fi and cell phones to stay connected.

