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Anyone interested in the rights of broadband consumers
(or the obligations of ISPs) should pay close attention to
this proceeding, starting with the recently-released Notice
of Proposed Rulemaking (NPRM). But be forewarned:
The NPRM is more than 100 dense pages long, posing
more than 500 questions up for comment. It’s not for
the faint of heart. We will summarize the high points
here, to get you oriented.

National long distance carriers, such as AT&T and Verizon, receive a windfall under this regulatory regime, benefitting from completing their long distance calls over the
rural ILECs’ broadband infrastructure, but not compensating the rural ILECs anything more for the improvements made possible by the ILECs’ broadband buildouts. Long distance carriers and end user consumers used
to share in compensating rural ILECs for the costs ILECs
incurred to build loops to complete long distance calls,
also known as common line access service. Since such
compensation for the use of the ILECs’ networks was
shifted to the universal service fund (USF) and billed by
long distance carriers to end user consumers, long distance carriers pay zero for common line access service
today. Consequently, it will be the rate-of-return ILECs
and their rural consumers who will bear the financial burden of building the broadband networks required by these
new FCC regulations.

ontinuing its advance into the realm of privacy regulation, the FCC has proposed extensive rules that, if
adopted, would impose a wide range of new regulations
on Internet service providers (ISPs) in their provision of
broadband Internet access service (BIAS). According to
the Commission, its goal is to provide broadband consumers with “meaningful choice, greater transparency
and strong security protections” with respect to personal
information their ISPs collect from them. Notwithstanding those laudable aspirations, though, the proposals will
almost certainly stoke considerable controversy – as will
the basis asserted by the FCC for its authority to adopt
the rules in the first place.

As indicated above, the FCC’s proposals focus on three
aspects of BIAS-related privacy: (1) consumer choice in
how their private/proprietary information (“PI”) is used
by the ISP; (2) transparency by the ISPs with respect to
how they use, or may use, that information; and (3) secure protection, by ISPs, of that information. And just
what does PI consist of? For now, the FCC proposes to
define customer PI to include “private information that
customers have an interest in protecting from public disclosure”. Under this proposal, such information would
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Congress Finally Administers Coup-de-Grace
to Certain State and Local Internet-Related Taxes

F

By Bob Butler
Butler@fhhlaw.com
703-812-0444

or nearly 20 years most of you have been free from state and local taxes on your Internet access – and also from
multiple or discriminatory state/local taxes on e-commerce. You’ve got Congress to thank for that. You may not
have realized, however, that that freedom has been at most temporary, initially set to expire in 2001 but extended several
times since.
Until now.
On February 24, President Obama signed into law the Trade Facilitation and Trade Enforcement Act (Public Law No.
114-125), which includes language making permanent limitations first imposed in 1998 on state and local taxation of
certain Internet-related activities. Specifically, the new law removes the sunsetting provision to which those limitations
had been subject and it provides that some such state taxes, previously grandfathered, will themselves sunset no later
than June 30, 2020. (States with such taxes reportedly include Hawaii, New Mexico, North Dakota, Ohio, South Dakota,
Texas and Wisconsin.)
In other words, Congress has permanently barred states and localities from imposing (a) taxes on your Internet access
and (b) multiple or discriminatory taxes on e-commerce.
Background
The expansion of the World Wide Web in the 1990s brought an ever-increasing
number of people and businesses online. The bad news: Many opportunistic state
and local taxing jurisdictions were quick to recognize the revenue potential presented by the phenomenon of the Internet. The good news: Congress, having recently
passed the Telecommunications Act of 1996 encouraging Internet development,
was concerned that new taxes on Internet activity would inhibit that development.
As a result, included in the massive Omnibus Consolidated Appropriations Act
passed in October, 1998, was a section (Title XI, if you’re looking) entitled the Internet Tax Freedom Act (ITFA). It established a three-year moratorium on state
and local “[t]axes on Internet access” and “[m]ultiple or discriminatory taxes on
electronic commerce”.
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What exactly did this ban reach?
First, taxes on “Internet access”, which was clunkily defined as “a service that enables users to connect to the Internet …” including “the purchase, use or sale of
telecommunications … to the extent such telecommunications are purchased, used
or sold … to provide [a] service” that “enable[s] users to access content, information or other services offered over the Internet”. Such services include not only
the full range of access arrangements (e.g., dial-up, private line, DSL, and other
broadband technologies), but also incidental features (e.g., browsers, home pages,
and email) typically bundled with access offerings. (They do not include, however,
voice, audio or video programming.)
And as for “discriminatory” and “multiple” taxes? The ITFA banned state/local
taxes on e-commerce (a) that are greater than or not correspondingly imposed on
comparable non-online transactions (i.e., “discriminatory” taxes) and (b) for which
a similar tax is imposed by another jurisdiction without offsetting credits (i.e.,
“multiple” taxes). Notably, the ITFA does not otherwise exempt from taxation the
online sales of goods, so long as any such taxes do not run afoul of these prohibi(Continued on page 23)
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What’s keeping our federal legislators busy?

WANT UNLICENSED?

Senate Bill Emphasizes Need
for Unlicensed Spectrum
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stefani@fhhlaw.com
703-812-0450

Rob Schill
schill@fhhlaw.com
703-812-0445

A

s competing demands for spectrum intensify, the
ability of the FCC – the forum where such conflicts have historically been thrashed out – to resolve
spectrum turf wars is being increasingly circumscribed by
Congress. Possibly due in part to effective lobbying, our
dear elected representatives are wading into deeper technical weeds by giving very spectrum-specific directions
to the Commission. The latest evidence of this trend: the
MOBILE NOW Act, which was recently passed by the
Senate Commerce Committee.
With the growth in spectrum-dependent devices and
services, pressure to find “new” spectrum has soared in
recent years. And by “new” spectrum, we mean “new to
whoever needs it but doesn’t have it”, because, like real
estate, nobody can make “new” spectrum. Confronted
with competing needs, the FCC has of late embraced
spectrum sharing as the possible solution. Just in the
past year, the FCC has grappled with spectrum sharing
in the 2.4 GHz unlicensed band (i.e., the GlobalStar
NPRM) as well as various bands above 24 GHz, and has
also been hard at work cleaning up other spectrum proceedings.
But the FCC’s discretion in such matters is on occasion
hampered. Take, for example, its 2015 rulemaking involving the future use of the 600 MHz band. The Commission was not writing on a blank slate. To the contrary, its approach had largely been determined five years
earlier – by Congress. The 2010 Spectrum Act dictated
that unlicensed uses had to be accommodated, but only
in spectrum designated as “white spaces” and guard
bands. Moreover, unlicensed operation in the guard
bands would be permitted only when it “would not
cause harmful interference to licensed services”. Working within Congressionally-imposed limits, the Commission worked out specific technical rules for unlicensed
use by both white space devices and unlicensed wireless
microphones. But it wasn’t a pretty process, as evidenced
by the fact that ten separate petitions seeking reconsideration of one or more aspects of the decision are currently pending.
And now we have the MOBILE NOW Act. (The acronym stands for the “Making Opportunities for Broad(Continued on page 14)

The Capitol Hill Beat
By Rob Schill
schill@fhhlaw.com
703-812-0445

T

his month the FCC’s appropriations request was in the
Congressional bulls-eye. On Tuesday, April 5, the Senate Appropriations Committee summoned the Chairman of
the Federal Communications Commission, Tom Wheeler,
and Commissioner Ajit Pai, to conduct a public hearing into
the FCC’s proposed budget for FY2017. Coincidentally, it
was Chairman Wheeler’s 70th birthday. It was perhaps not
the happiest start to his day.
Opening gambits:
The Appropriations Committee quickly questioned the
Commission’s desire to reallocate Universal Service Fund
dollars to cover the Commission’s operating expenses. Congress had rejected this approach in the last go round on annual appropriations and the reception was equally “less than
warm” this time around.
Regulation of Broadband Rates:
The dynamic of the hearing quickly became apparent as the
Committee Chairman’s staff looked like they had invited
Commissioner Pai to be the prosecuting attorney on several
issues of import. Chairman John Boozman (R-Ark.) and
Commissioner Pai pushed quite aggressively on Chairman
Wheeler’s evolving interpretations on broadband rate regulation in light of the Open Internet Order. (He was against his
own power to rate regulate before he was for it.)
Commissioner Pai openly supported the Appropriations
Committee enacting legislation that would prohibit the
Commission from using any funds to regulate broadband
rates. Citing efforts on behalf of the White House and the
Commission to stymie similar language debated but ultimately not included in last year’s appropriations bill, Pai encouraged Chairman Boozman to “trust but codify”.

Lifeline Changes:
Senator James Lankford (R-Okla.) in two rounds of Q&A
sought clarity from Chairman Wheeler on the Lifeline program. Wheeler sought to couch the program as a Reagan/
Bush effort to provide voice services (the necessary connectivity of its day), while Lankford reminded him that, as the
name suggests, the program was intended, in some large
measure, to provide the link to emergency services that the
impoverished would not have, absent government support.
Wheeler confirmed the changes to the program were intended to ensure that the low-income recipient chooses only one
(Continued on page 7)
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Limited liability? Think again!

Piercing the Corporate Veil, FCC-Style (Round 2)
By Cheng-yi Liu
liu@fhhlaw.com
703-812-0478

I

f you could make A LOT of money through deceptive
(and arguably unlawful) means, and you think you
could get away without any liability … would you do it?
Absent any risks, it seems quite likely that a person’s moral
compass may point south … towards some island in the
Caribbean and the nice beach-front estate that could be
purchased with all the money.

Now, ponder this related question: despite the fact that
the establishment of corporate entities (e.g., corporation,
limited liability company) is intended, in part, to insulate
owners and shareholders from liability, should regulatory
agencies (such as the FCC) be able to hold owners of a
company personally liable for any penalties resulting from
the company’s violations?
In a continuing saga before the FCC, culminating in two
recent Forfeiture Orders, the answer to both these questions appears to be yes.
If you follow CommLawBlog, you may recall that we originally reported on Telseven’s troubles at the FCC a few
years ago (for those reading this in print, a link to the article can be found at http://www.commlawblog.com/tags/
telseven/). As a refresher, here’s a seven-point recap of
the relevant facts (in our own words):
 Telseven, LLC was a company owned solely by a sin-

gle person, Patrick Hines. Mr. Hines was also the sole
officer and employee of the company.
 Telseven (and apparently many other companies

owned by Mr. Hines) operated, questionably, as a provider of telecommunications and “Enhanced Number
Assistance and Directory Assistance” services.
 Telseven amassed around one million toll-free num-

bers to, apparently, capitalize on “fat finger dialing”
syndrome. Consumers who accidentally dialed one of
these toll-free numbers would either get billed for
some bogus charges and/or misdirected to call a “dial
around” access number which would then result in
the billing of bogus charges. Several regulatory agencies, including the FCC, investigated Telseven after
receiving numerous consumer complaints of this purported “cramming” activity.
 In addition to the aforementioned fat finger cramming

scheme, the FCC also found that Telseven had been
skirting other regulatory obligations applicable to its
purported operations as a telecommunications provider. Among other things, Telseven had not paid over
$1 million in bills owed for Federal Universal Service
Fund contribution – and this despite the fact that
Telseven also billed these regulatory assessments
through to unwary consumers. (Side note: the government doesn’t like it when you don’t pay what you owe
them, but they get even grumpier when you don’t pay
despite having already collected the money from consumers.)
 Mr. Hines, perhaps in anticipation of looming en-

forcement issues, sold the assets of his companies and
Telseven filed for bankruptcy protection.
 The FCC’s Enforcement Bureau reached deep into its

arsenal and pulled out two Notices of Apparent Liability that, by “piercing the corporate veil”, proposed
to hold both Telseven and Mr. Hines jointly liable for
penalties totaling over $3.4 million. In other words, if
Telseven doesn’t pay (given that it filed for bankruptcy), Mr. Hines would still be on the hook.
 Neither Telseven nor Mr. Hines challenged the NALs’

findings that the company’s actions were in violation
of the law and deserving of being assessed penalties.
Rather, Mr. Hines, through his attorneys, filed a response with various arguments as to why the FCC
could not pierce the corporate veil and hold Mr. Hines
personally accountable.
That brings us to the present date where, nearly four years
later, the FCC released two “Forfeiture Orders” (one order addressing cramming violations and the other order
addressing other regulatory shortcomings) that dismissed
Mr. Hines’s arguments and hold him – at least according
to the FCC – personally liable for the full penalty amount.
Normally, shareholders are not personally responsible for
the debts and liabilities of a company, with the exception
of what they’ve already invested. This limitation of liability
is one reason to form a corporate entity, and it presumably
helps to encourage investment and business development.
This doesn’t mean that shareholders can’t ever become
individually liable for a company’s actions. They can, but
(Continued on page 6)

Page 5

April 2016

Can Wi-Fi survive cellphone use of its frequencies?

First Godzilla vs. Mothra. Now Wi-Fi vs. LTE
By Mitchell Lazarus
lazarus@fhhlaw.com
703-812-0440

(Editor’s note: This article reflects the opinions of its author – not
his law firm, its other lawyers, or its clients.)

W

i-Fi may be one of the best ideas anybody ever
had. When the technology was still expensive, 20
years ago, its main application was connecting servers to
computers in the workplace and to cash registers in large
retail stores. It still serves those purposes today … and
more.
Now, with costs greatly reduced, Wi-Fi is ubiquitous in
homes, coffee shops, airports, hotels, car-repair waiting
rooms – pretty much anywhere people might use a laptop
or a tablet. Here at Fletcher Heald & Hildreth, for example, we have good Wi-Fi service everywhere (except that
dead spot behind the climbing wall). A long-range version
provides Internet service to people who can’t easily connect to cable or DSL phone lines.

onymous with any unlicensed data transmission, but here
we’ll be more precise. Wi-Fi by definition conforms to
technical specifications with the catchy name IEEE
802.11. The term “Wi-Fi” is a registered trademark of an
outfit called the Wi-Fi Alliance, which licenses the mark to
manufacturers whose products comply with the relevant
802.11 standard. The standardization of specifications
explains why every Wi-Fi-branded device works perfectly
with every other Wi-Fi-branded device. This is also why a
Wi-Fi device can function well in the presence of many
others, as in a crowded Starbucks: the 802.11 standards
tell multiple devices how to spread themselves over the
available channels, and how to slow down transmissions
when necessary to counter interference.

The phone companies handle data transmission between
handsets and cell towers using a different set of standards
called LTE – also a trademark, this one held
by a European standards body (standing for
Wi-Fi has a populist, “Long Term Evolution”). When the phone
Wi-Fi has a populist, democratic appeal.
Anyone can easily set up an access point
ads refer to “4G,” they mean LTE. (4G
democratic appeal.
and provide service to family or customers
used to embrace a protocol known as “Wior guests. Now, though, many see Wi-Fi as
Max” as well, but that protocol has now
under threat from less populist, less democratic forces:
largely gone the way of Betamax in this country.) The
namely, the wireless phone companies. The phone comLTE standards are highly flexible, covering a wide range
panies’ cell systems operate in licensed spectrum acquired of data speeds over many frequency bands. If you ever
at auction for tens of billions of dollars. There is never
took your cell phone overseas, swapped in a local SIM
enough spectrum. One way cell operators can ease prescard, and received excellent data service, you benefited
sure on their spectrum: When a cell phone is in reach of a from the global standardization of LTE.
Wi-Fi signal, its carrier has the option of moving data over
Wi-Fi rather than cell towers. One carrier uses this capaThe phone companies look at their debt from past purbility as a marketing point.
chases of auctioned spectrum, and think about how to
finance yet another auction coming up later this year.
The carriers’ Wi-Fi usage generally blends in with other
Then they look at the free, unlicensed spectrum used by
Wi-Fi applications and, so far as we know, has not caused Wi-Fi. They reason, as any rational person would, that
significant problems. (Irony alert: The handset manufacmoving more traffic off the expensive auctioned spectrum
turers include Wi-Fi so customers can save money on
and into the free Wi-Fi bands could save money. This
their phone-company data plans, but the phone compaworks best, though, if they don’t use 802.11-type Wi-Fi,
nies are using their customers’ Wi-Fi to save money in
but instead use a version of LTE – called LTE-U – which
moving their data.)
is designed to function on the unlicensed spectrum used
for Wi-Fi. The problem? In response to an FCC inquiry
Now the cell phone companies have plans to make greater on the question, Google says that LTE-U will hog the
use of Wi-Fi frequencies in ways that may cause real trou- channel and not let Wi-Fi get through. Qualcomm, which
ble for Wi-Fi.
developed LTE-U, says in response that Google is wrong
– that LTE-U is “a friendly neighbor” to Wi-Fi. About a
(Continued on page 6)
First, some terminology. Some people use “Wi-Fi” as syn-
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(Piercing the Corporate Veil - Continued from page 4)

usually only after courts have determined that
it’s appropriate and necessary to “pierce the
corporate veil” in order to go after a company’s owners.
This determination is usually made under the applicable
state’s laws, which vary on what standards must be applied.
But the general understanding is that these standards establish a relatively high burden and courts are typically reluctant to pierce the corporate veil. After all, what’s the
point of allowing the formation of corporate entities to
protect against liability and encourage investment if that
protection can be easily undone?

In Telseven’s case, however, the FCC took an aggressive
approach to piercing the corporate veil. For starters, the
FCC said that it did not need to apply state laws –
Telseven was being penalized for violating federal laws so
federal common law would be controlling. As a result, the
FCC claimed it could rely upon a 1974 D.C. Circuit decision, referred to as Capital Telephone, for what it believed to
be the applicable standard:
[W]e may hold one entity or individual liable for the acts
or omissions of a different, related entity: (i) where there
is a common identity of officers, directors, or shareholders; (ii) where there is common control between the entities; and (iii) when it is necessary to preserve the integrity
of the Communications Act and to prevent the entities
from defeating the purpose of statutory provisions.
A rough translation into non-legal jargon might look like
this: if the FCC thinks a company is violating the Commu(Wi-Fi v. LTE - Continued from page 5)

hundred other parties have weighed in.
All this puts the FCC in a bind. Its rules for the Wi-Fi
bands allow any signal for any purpose, so long as the signal conforms to certain basic technical criteria. The 802.11
standards (and many others) meet this requirement, and
presumably LTE-U does as well. Wi-Fi has mostly served
small users, rather than big providers, but nothing in the
rules requires this. From a legal standpoint, the FCC presently has no authority to exclude LTE-U. But from a practical standpoint, Wi-Fi has become so important to the
economy, and such a major convenience in people’s lives,
that to let LTE-U degrade it would be unthinkable.
The FCC’s engineers are now doing what engineers do,
when faced with a hard problem: they’re trying to get better data. They have given Qualcomm a special temporary

nications Act, and the company’s owner plays some part in
running the company, then the FCC can go after the owner personally. No matter how noble the FCC’s cause, this
standard seems problematic. Absent other contextual limitations, this standard pretty much describes a situation that
could apply to ANY small business that is somehow found
(by the FCC) to be in violation of the FCC’s rules. What
small business owner isn’t somehow involved in running
his or her own company? Does this mean all business
owners are now potentially on the hook despite the protections that they thought would be available under state
laws when they formed the company? It’s possible that the
FCC is only pursuing Telseven and Mr. Hines aggressively
due to the particular egregiousness of the situation, but
you can see how this standard has the potential to go
down a slippery slope.
It is very likely that the Telseven saga isn’t quite over yet.
Assuming neither Telseven nor Mr. Hines opts to pay the
$3.4 million, the government would need to pursue recovery of the forfeiture in court. It’s also quite likely that the
FCC’s application of the Capital Telephone standard will still
be the main issue being fought over at that stage. What the
court decides may ultimately determine whether Mr. Hines
is out $3.4 million, or whether that liability remains in the
corporate entity, Telseven.

For now, we are left with this … If you could make a lot
of money as a telecommunications provider through deceptive (and arguably unlawful) means, and you think
you’re insulated from liability because you’re doing it under
a corporate entity … don’t buy that beach house in the
Caribbean just yet.
authority, a kind of short-term license, to evaluate the coexistence of LTE-U and Wi-Fi at small Verizon sites in
Oklahoma City, OK, and Raleigh, NC. (An STA is needed
because the LTE-U devices do not have the FCC certification required for unlicensed devices.) The Wi-Fi Alliance
will participate in developing the test plan.
People like to think tests like this can settle a dispute, but
more often, the tests lead to fresh controversy over whether the test conditions were realistic and what the results
mean. We hope that, this time, having the Wi-Fi Alliance
involved in the early stages will promote a consensus
around the outcomes, whatever they are. If you have views
on how the tests should be conducted, please speak up.
There is no fixed deadline, so we suggest making yourself
known soon as possible. To contact the Wi-Fi Alliance,
use this website. For Qualcomm, use this one. To file a
public comment with the FCC, go to this website and enter Proceeding Number 15-105.
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Exceptional performance? Maybe, but not everywhere. And not soon.

5G is Coming! Wait – What’s 5G?
By Mitchell Lazarus
lazarus@fhhlaw.com
703-812-0440

A

justify the infrastructure, which promises to be expensive.

The hallmark of 5G mobile service will be blindingly fast
data speeds, possibly in the gigabit-per-second range,
faster than most U.S. wired Internet services today, along
with extremely short response times (“latencies”) measured in thousandths of a second.

The needed spectrum may be expensive as well. Nobody
knows yet how the economics will play out. Today’s 4G
customers pay a steep monthly bill for moderately fast
service in most of the places people go, including small
towns, suburbs, and highways. How much will 5G customers pay for extremely fast service that, unless they
live downtown, may be out of range much of the time?

fter the successes of 3G and 4G mobile services,
something called 5G was inevitable. It’s still a ways
off, but the outlines are taking shape.

There will be a downside. Very high data speeds take up
a lot of radio bandwidth. To find sufficient bandwidth,
designers will have to look toward the upper end of the
usable spectrum. The FCC is now evaluating the 28, 37,
and 39 GHz bands, and may add 24 GHz and possibly
other bands. The problem: frequencies in this range do
not propagate well, and in particular do not penetrate the
materials used in commercial buildings. The old model
of a cell tower serving both indoor and outdoor users for
miles around – even blocks around – will not work here.
A 5G mobile device will have to be within a few hundred yards of its base station with nothing substantial
separating them.
Think of mini-base-stations mounted on light poles or
the sides of buildings, perhaps a few in each city block.
Office buildings may need one or two base stations installed on each floor. Stadiums, shopping malls, hospitals, amusement parks, college campuses – anywhere
people gather – will need enough base stations that every
user always has one in sight. There will also be a lot of
places where 5G mobiles won’t be able to reach a base
station – e.g., where the density of people is too low to

(Capitol Hill Beat - Continued from page 3)

device (mobile or landline), with a $9.25 total subsidy per
family for voice and/or broadband. Lankford challenged
Wheeler on the $25/month tribal subsidy, particularly
where large portions of Oklahoma are defined as tribal
land but are in fact populated by non-Tribal persons.
Apparently, Tulsa is the place to go to get a big, fat $25
subsidy regardless of whether you are a member of a
recognized tribe or have recently moved there from
Downton Abbey.

Possibly 5G will serve as a supplement to 4G, which
might hand off high data loads in places where 5G is
available. In that model users would not see 5G as a separate service, but rather as part of a data package that
works better at some locations than others.
These basic questions won’t have answers for a while.
The FCC only recently began thinking about the spectrum issues. Its decisions are probably at least a year
away, and spectrum auctions will take another year or
two after that. Standards bodies don’t expect to agree on
technical specifications before 2020 at the earliest. Handset and base station manufacturers can’t finish tooling up
until those standards are in place.
There have been demonstrations in Europe for the last
six months or so. Verizon and AT&T have each announced upcoming trials in the United States. But without firm specifications in place, chances are these will
not closely resemble the eventual deployments.
But when 5G finally does arrive, those cat videos will
download in a flash.
Wheeler said they are “starting” a rulemaking on this,
with hopes to finish this year.
Conclusion:
The Commission’s appropriations are subject to increased scrutiny as the Congress grows increasingly concerned with the Commission’s seeming lack of regard for
congressional directives. And be careful about inviting
Commissioner Pai to your next birthday party; he might
just blow out the candles on your birthday cake … in
front of you … in public … and make his own wish.
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The devil is in the details – and there are a lot of details

Tips on Negotiating the Acquisition
of a Telecommunications System
By Tom Dougherty
dougherty@fhhlaw.com
703-812-0409

V

irtually every business depends on its telecommuniitself may take up to a year). Preparation at each step of
cations systems – and the bigger the company, the
the way is key.
more crucial, and the more complex, those systems become. When the time arrives (and trust me, it will arrive)
Here are some tips to assist in planning and execution.
to replace an outdated or under-sized telecom system, the
company official(s) responsible for making the necessary
Assess your present – and future – needs. Medium-toarrangements will be faced with a daunting project.
large scale telecommunications systems are complex and
Whether you’re a knowledgeable Chief Information Ofmust be tailored to fit the particular needs of the user. It’s
ficer or simply the luckless official on whose desk the job
not like buying a car or other consumer item with standhappens to land, you will need help. Even the most experi- ardized functions and features and a relatively small menu
enced CIO is unlikely to list acquisition and implementaof customizable options. To the contrary, a sophisticated
tion of a new telecommunications system among his or
telecommunications system must be purpose-built, deher day-to-day tasks. And the price tag on such a project
signed for the particular needs of the particular company,
routinely exceeds the average CIO’s spendwith few “standard” features. As a result,
ing authority, meaning other company offino two sophisticated telecommunications
cials will be involved in approving and
It’s a long process, often systems will be comparable: you won’t be
overseeing the process.
able to conduct a simple web search or
stretching over years.
Consumer Reports to determine what
Preparation at each step read
Most companies outsource their telecomto buy and how to price it. So your first
of the way is key.
munications services: that is, the user does
order of business will be a careful and denot build, operate, own or maintain the
tailed assessment of the company’s telenecessary infrastructure, but instead leases
communications needs. And since the new
services on infrastructure built, operated, owned and
system will likely be in place for years, possibly decades,
maintained by a company dedicated to providing such ser- it’s important that that assessment include a realistic look
vices. (There are some exceptions. For example, some
ahead to factor in likely future needs.
businesses, utilities and governmental agencies rely on private radio alternatives, such as Project 25 (P-25) land mo- The RFP Process – Get Some Help. Once you have a
bile radio systems (LMRS), distributed antenna systems
firm idea of what you expect to need, you should prepare
(DAS) and internal telephone systems.) This article is inan RFP to solicit bids. This is not an easy chore. Not only
tended to provide some basic direction to CIOs or other
must the RFP accurately reflect your anticipated needs,
corporate officials about to embark on the procurement of but it should also be carefully crafted to contemplate a
a conventional telecom system.
wide variety of details that may seem minor at first, but
that could loom large down the line as the project moves
The process entails multiple steps, each of which requires
forward. Expert consultants are available, for a fee, to help
deep familiarity with (among other things) the company’s
draft the RFP, consider vendor responses, negotiate pricneeds and resources, the available technology and the myr- es, make a vendor selection and even oversee vendor periad pitfalls to be avoided when soliciting and negotiating
formance. These are professionals who have experience in
with potential vendors. The system must be designed to
all aspects of the process. Is it worth it to bring in a conbest meet the enterprise’s present and future needs. A com- sultant? That depends on the size of the project: For a
prehensive request for proposals (RFP) must be developed $5,000,000 or larger procurement, you will almost certainly
and distributed. Responses to the RFP must be reviewed
find these consultants can save you money and headaches.
and evaluated critically. Once a vendor has been selected,
If you use a consultant who is not an attorney, you should
contracts must be negotiated, and once a deal has been
also be prepared to call on an attorney experienced in this
signed, the vendor’s performance must be carefully moni- area to review the RFP and responses to better ensure that
tored. It’s a long process, often stretching over years (the
(Continued on page 9)
negotiation of acceptable arrangements with the vendor
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you know what you are getting. Ordinarily, system requirements, functions and features not
included in either the RFP or the successful vendor’s
response will be strongly resisted by the vendor when the
final agreement is negotiated, and will likely add to the
overall cost if they are to be included. Experienced counsel can help avoid unhappy surprises at the negotiation
stage by careful review at the RFP stage.

be identified and defined in the RFP and the final documentation. For instance, system up-time requirements,
major faults and minor faults, should all be specified, and
the vendor should be required to warrant up-time performance and fault correction consistent with those specifications.
Maintenance Requirements. Maintenance agreements
are a usual part of the procurement of telecommunications systems. Care should be taken to ensure that the
vendor’s maintenance obligations are comprehensive
and, for example, require fault correction within set
times. The maintenance of third party software embedded in the vendor product can be an especially controversial issue, but given the importance of that software in
the performance of the system, it must be addressed and
resolved early in the process.

Beware of Vendor Documentation. Vendors are typically masters in drafting documentation that minimizes
their own responsibilities while providing the buyer with
less protection than the buyer wants and needs. The vendor has been to this rodeo many, many times, and expects to exploit your lack of knowledge of the process
and the underlying technical details. The vendor will routinely propose that you use its documentation, which
tends to be massive in size. Do not assume that the
amount of paper and ink corresponds in
any way with the level of protection that
Each of these concerns
the documentation will give your company.
entails myriad
It generally does not. Vendor documentation, regardless of its volume, tends to be
component details,
one-sided, full of puffery, and woefully
all of which should
short on legally enforceable obligations you
also be addressed.
will need.
Scope Creep. Scope creep occurs when the
RFP, the vendor’s response to the RFP or the final agreements do not provide for all that is required for the procurement of a complete, properly designed and functioning system. The result: unanticipated costs, delays, hassles
and overall uncertainty. These can usually be avoided if
the RFP and the final documents make clear that the
vendor is building a complete system and provide that
the vendor is responsible for all construction tasks and
equipment other than items specifically identified, in a
schedule, as the responsibility of the customer or a third
party.
Incomplete or Overly Narrow Warranties. While all
vendors will provide warranties of some sort, many vendors will attempt to limit the warranties to, e.g., specific
pieces of equipment, while ignoring the performance of
the ultimate system as a whole. System warranties are a
necessity.
System Performance Standards. Vendors often resist
inclusion of system performance standards – commonly
called SLAs or Service Level Agreements – in the final
agreement. But such standards are important; they should

Obsolescence. Telecommunications system
technology evolves at a very fast pace. It is,
after all, driven by software which, as we
know, is constantly improved. Your telecommunications system may have a useful
life of up to 20 years. You need to know
that the vendor will support the entire system, including the embedded software as
long as you’re using it. Alternatively, you
should confirm that third party support will
be available if and when the vendor stops supporting the
software you are using.
Post-construction Needs. Many companies acquiring
telecom systems – including some with experienced
CIOs in charge of the process – give little or no attention
to issues that might arise after the system is placed in
service. Will spare parts be needed? If so, will they even
be available, and what will they cost? How much will
maintenance in the post-warranty period cost? Will the
software continue to function as needed in the postwarrant period, and will updates/patches be available?
Failure to focus on such details can lead to considerable
disappointment and added expense down the line.
This list provides, at most, a high-level summary of general concerns that should be addressed in sophisticated
telecommunications system procurement transactions.
Obviously, each of these concerns in turn entails myriad
component details, all of which should also be addressed.
Successful completion of the process requires timely attention to all aspects of the deal. As daunting as all this
may sound, it can be done, especially if you take advantage of experienced advisers who know the ropes.
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Maybe the good old days weren’t so bad

The Internet Was Regulated
Until The FCC Deregulated It
By Mitchell Lazarus
lazarus@fhhlaw.com
703-812-0440

(Editor’s note: Even more than usual, this article reflects the views
of its author and not necessarily those of Fletcher, Heald & Hildreth, its other lawyers, or its clients.)

nies would provide these services through their own lines,
using the same computers that routed calls, and thus easily
undersell competitors who had to both buy their own
computers and pay for lines from the phone company.
he FCC’s latest effort at net neutrality rules is a year
The result would be a phone company monopoly in the
old. Those rules, now under court review, reclassified emerging industry of digital content, which the FCC
broadband Internet delivery as a Title II (common carrier) thought should remain competitive.
service. FCC Commissioner Ajit Pai, a member of the
Republican minority, filed a vigorous 67-page dissent to
A 1986 rule change called Computer III let the phone comthat decision. He recently marked its anniversary with a
panies into the content business, but (this is key) required
speech that said, in part:
the larger companies to give content competitors essentially the same access to their networks and facilities that
The Clinton Administration and a Rethe phone companies themselves had.
publican Congress consciously decided
This kept everybody on an equal footto take a hands-off approach to the Ining. A phone company could compete
The FCC regulated the
ternet—to preserve the “vibrant and
with CompuServe, for example, but had
early Internet as a utility to let CompuServe (and everyone else)
competitive free market … unfettered
by Federal or State regulation.” And unin ways that fostered its into its network and onto its lines. That
let a customer dial up CompuServe’s
til 2015, every FCC Chairman, Republifreedom, growth,
content (or anyone else’s) as easily as the
can and Democrat, let the Internet grow free
and diversity
phone company’s. In the language of the
from utility-style regulation. The result was
net neutrality debate, a phone company
an American digital economy that was
was barred from favoring its own offerthe envy of the world.[Emphasis added; ellipsis in origiings
over
those
of
a competitor.
nal.]

T

Commissioner Pai here echoes the view of many critics
who tell us the Internet evolved into the great vehicle it is
today with no regulation.
That is just wrong.
In fact, the FCC regulated the early Internet as a utility in
ways that unquestionably fostered its freedom, growth,
and diversity – the very qualities that Commissioner Pai
and others now say are threatened by much less regulation.
Get comfortable. This won’t take long.
In the 1980s, with today’s Internet still a few years off,
people used their phone lines for access to early online
services like CompuServe and The Source and to thousands of online bulletin boards. Ten years earlier, the FCC
had put restrictions on how the larger phone companies
could offer content services. It feared the phone compa-

While the content of data being transported on phone lines
remained wholly unregulated as a result of Computer III,
the transport of those data was in fact regulated from the
mid-1970s – long before the Internet – until 2005.
Computer III relied on the FCC’s Title II powers, Title II
being the part of the Communications Act that authorizes
the FCC to regulate telephone service as common carriage: to make sure it is available to everyone, free of unreasonable discrimination and at reasonable rates. Another name for this regime is “utility” regulation.
The non-nerd portion of the public found out about the
Internet in the early 1990s, triggering a spectacular growth
spurt, from a few million early adopters to almost half the
planet in a generation. Most of the U.S. growth occurred
during the dial-up days, when everyone accessed the Internet over phone lines subject to Computer III. The phone
companies all had their own Internet service provider
(ISP) offerings. Competing ISPs also used the phone
(Continued on page 11)
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companies’ lines and facilities. By the late 1990s
there were thousands of them, including momand-pop outfits that helped users with specialized needs:
doctors’ offices, real estate agents, law firms, various
crafts and trades, religious families (blocking sex and violence), and older people, for whom ISP staff would come
out to your house, configure your computer for the service, and teach you how to use it.

III, from broadband Internet services over phone lines.
November 16, 2005, the day that deregulation of DSL
took effect, was the first day in its history that the Internet was free of regulation.
The result? Those thousands of competing ISPs disappeared. Although satellite and fixed-wireless ISPs serve
niche markets, the vast majority of U.S. consumers have
either one or two broadband Internet options: the local
cable company and the local phone company. Wireless
4G services might have offered additional options, except
for carrier-imposed data caps: a typical 4G data plan allows for, at most, one high-definition movie per month,
which is far too little capacity for most households.

Competition was intense. A customer dissatisfied with his
ISP could make a phone call and be online with a new
one five minutes later. There was no talk of net neutrality.
If a customer wanted content that his ISP did not offer or
made hard to reach, the customer changed ISPs. Except
for some serving specialized subscriber groups, all ISPs
gave their customers the ability to access any content
With the deregulation of broadband, we had an Internet
available anywhere on the Internet. This was presumably
arguably unfettered by Federal regulation. And what of
the “vibrant and competitive free market” of the Clinton- the resulting market? It consisted of one or two remainera Internet to which Commissioner Pai
ing broadband providers, hardly the “vibrant
alludes – but contrary to his description,
and competitive free market” touted by the
it was not only subject to considerable
As a practical matter Commissioner. As a practical matter there is
Federal regulation, but may have been
no functioning market and no real competithere is no functioning tion. U.S. broadband speeds are fourteenth in
the happy result of that regulation.
market and no real the world, behind countries like Belgium and
Then came broadband, which began
Romania. U.S. prices are much higher than in
competition among
reaching significant numbers of U.S.
broadband providers. many other countries, some of which subsihomes in the early 2000s. There were
dize broadband as we do highways and air(and still are) two main kinds of providports, and for the same reason: broadband
ers: cable TV companies using facilities upgraded for two- furthers economic activity that benefits the country as a
way communications, and phone companies using lines
whole.
upgraded to a technology called DSL, for Digital Subscriber Line. One phone company also offers FIOS, a
Nor did the FCC’s supposed commitment to let the Infiber-based broadband service, but only in limited areas.
ternet grow free of regulation last until 2015, as Commission Pai suggests. To the contrary, it barely made it for
Except for speed, transporting Internet data over cable is three years. By 2008 the FCC was seeking to regulate
indistinguishable from doing it over dial-up phone lines.
Comcast’s Internet service through the enforcement proBut there was a big difference in regulation. Traditional
cess; in 2010, it adopted more sweeping Internet regulacable TV, the kind that brings us reruns of The Brady
tions. In so doing the FCC was trying to ensure that at
Bunch, has never been treated as common carriage, while
least the content side of Internet service remains competiall telephone service has always been common carriage.
tive, with net neutrality rules that prohibit the cable and
The FCC could reasonably have decided to regulate the
phone company ISPs from favoring some content protransport side of cable Internet service as common carviders over others. The courts twice struck down these
riage, subject to Computer III, just like the equivalent serattempts, most recently on the ground that the FCC’s
vice over phone lines. Instead, though, in 2002 it broke
rules relied on the same Title II authority that the FCC
from precedent with a ruling that the broadband
had declined to apply to broadband.
transport and content components together constitute a
single service, and declared that service to be unregulated. So, a year ago, the FCC reversed course and applied Title
The Supreme Court found the decision to be within the
II to broadband Internet delivery. But it did not regulate
FCC’s discretion. “That’s not fair!” cried the phone com- rates, or order the provision of service to remote areas, or
panies providing DSL, who had to compete with other
do most of the other things that Title II regulation allows.
ISPs using the phone companies’ lines. In 2005, the FCC It did not even re-impose Computer III. It merely applied
(Continued on page 13)
agreed: it removed Title II regulation, including Computer
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How to keep them down on the farm

TV White Spaces and Ground Penetrating Radar
Equipment Moving to Tractors
By Mitchell Lazarus
lazarus@fhhlaw.com
703-812-0440

A

s effete, urban, East Coast intellectuals, we here at
FTL tend to conceptualize agriculture as dealing
primarily with dirt and barnyard animals. But in fact modern farming relies on a lot of technology, including precision satellite observations, high-end drones, and selfdriving, GPS-guided tractors. Historians and anthropologists tell us agriculture has been a major driver in technological innovation for the last 10,000 years of human history, so we should not be surprised that this remains true
into the digital age.
With a little cooperation from the FCC, farmers may soon
have a new kind of radar: a device that will see downward
through crops to the ground surface. This will help to
accurately position the cutting height of
harvesting equipment, producing faster
operation and improved crop yields.
It sounds like a no-brainer, right? A traditionally low tech problem solved with high
tech wizardry. Surely the FCC’s rules will
allow this, won’t they? Nope.

marily consider whether a waiver would elevate th risk of
interference to any other user.
That analysis should not take long. True, the 1-6 GHz
range includes a lot of important and sensitive services:
GPS, cell phones, 3G and 4G, satellite downlinks, radio
astronomy, and many more. But the FCC-imposed power
limits for GPRs, which Headsight promises to respect, are
so microscopically low as to rule out interference to any
other device beyond a very short distance. In an agricultural setting there should no potential interference victims
close enough to be affected – except, perhaps, the GPS
guiding the equipment and the operator’s cell phone, but
the GPR power limits in those bands should be low
enough to protect even them.
We hope the FCC promptly grants this request. We’d like to see the agency then pivot
to a rulemaking that does away with the limitation to eight ultra-wideband applications,
and instead adopts technical rules that allow
any application whose radio emissions are
low enough to prevent interference to others. Ultrawideband has a lot to offer to a wide range of industries,
once it is free of unneeded regulatory restrictions.

Ultra-wideband has
a lot to offer to a wide
range of industries.

Ultra-wideband is the technology behind the crop radar.
The FCC limits the use of ultra-wideband to just eight
specific applications, each with its own restrictions and
detailed technical regulations. Any application not specifically mentioned in the rules needs a waiver. A company
called Headsight, Inc., which makes the new agricultural
radar, has applied for one, and the FCC is considering
comments on it.
The Headsight device starts with a “ground penetrating
radar” (GPR), which is just what it sounds like. If you
want to locate the pipes under your driveway or find a
23,000-year-old mammoth buried in Arctic permafrost, a
GPR is your tool of choice. But the FCC rules say a GPR
must be designed to operate within one meter of the
ground. Headsight wants to operate theirs higher up, but
still no higher than one meter above the crops.

Comments and replies have already been filed, but if interested, you can still submit your views. Go to this website, enter Proceeding No. 16-44, and check the box that
says “Exparte Presentation.”
Meanwhile, back on the farm…

Yet another new technology has been adapted for agricultural use. This time it’s TV White Space (TVWS) technology (a/k/a TV Band Devices, or TVBDs). These are unlicensed data transmitters that operate in locally vacant TV
channels. (On a map of frequency usage, regions of nonuse are typically shown in white – hence the name “white
spaces”.) The regulatory challenge is to protect TV reception, wireless microphones, and other authorized TV
Ultra-wideband equipment by definition transmits across
band activity by making sure a TVWS device operates
a wide swath of spectrum, in this case 1-6 GHz. The rule- only on channels which, at its location, in fact are not bemaking for ultra-wideband brought out a great many spec- ing used by others.
trum users who feared interference into their various ser(Continued on page 13)
vices. In evaluating Headsight’s request, the FCC will pri-
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To this end, the FCC has mandated a nationwide database of the locations of licensed and
otherwise authorized users of TV spectrum. From that
database, a device can determine which channels are
available for TVWS use at any latitude and longitude in
the country.

cide application, and moisture levels). Their waiver request sought permission to use TVWS devices on board
moving farm equipment to exchange these kinds of data
both with other moving farm gear and with a stationary
location they quaintly call “the farmhouse,” which we
suspect looks more like the NORAD command center.

The FCC responded with an order that waived the rules
The rules authorize three kinds of TVWS equipment.
for Deere and KTS in several respects. They can use
First, you’ve got your fixed devices, which must operate
“fixed”-type TVWS on moving machinery in order to
at fixed locations (no surprise) and have Internet access
benefit from the higher permitted power levels (but only
to the TVWS database. Allowed relatively high power, up up to four watts), so long as the device re-registers with
to 10 watts, they must either have built-in geolocation
the TVWS database whenever it moves 50 meters after its
(such as GPS) or be professionally installed
last registration. (In contrast, personal/
by someone who programs in the location.
portable devices can travel up to 100 me(Attentive readers of FHH CommLawBlog
ters without a database recheck.) Rather
Waivered devices
will recall that the FCC is considering dropthan incorporate geolocation into the dewill be used in rural vices, as the rules require for “fixed” deping the professional installation option.)
areas and in large
vices, Deere and KTS have permission to
Second, you’ve got your personal/portable
plug into the GPS-enabled system built
agricultural fields.
devices, which are limited to one-tenth of a
into Deere farm machinery. Finally, where
watt and must either: (a) use geolocation and
the rules require a fixed TVWS device to
database access, or (b) get channel information from a
access the Internet either directly or through another
nearby TVWS device that has these capabilities. The third fixed TVWS device, the Deere and KTS system may take
alternative, which is not relevant here, comprises devices
multiple “hops” from one piece of farm machinery to
that avoid protected users by sensing activity in candidate another before reaching the Internet connection.
TV channels; these are limited to 50 milliwattts and subject to stringent testing.
Grant of the waiver is subject to 14 specific conditions,
and is premised in part on the common-sense observaDeveloping these rules took the FCC more than a decade, tion that waivered devices will be used in rural areas and
with a lot of adjustments along the way, powered by huge in large agricultural fields having few broadcasters and
amounts of work from FCC staff and interested parties.
widely dispersed TV receivers. To make sure of this, the
Now Deere & Company (brand name John Deere),
waiver is effective only in places where at least half the
which makes farm equipment, among other things, and
TV channels are available for TVWS device use – i.e., unelectronics company Koos Technical Services (KTS) have used for TV and other protected services.
gotten permission to bend those rules.
That last is bad news because, personally, we were hoping
Deere and KTS think TVWS is the right answer for data- to use the waiver and some TVWS gear to stream the
driven farming applications that can transmit information HGTV Channel across the lawn to our suburban John
about equipment operations and agronomic data
Deere riding mower. Maybe it’s just as well. The popcorn
(pertaining to, e.g., soil, planting, harvest, fertilizer, insecti- would bounce all over the place.
(Internet Regulation - Continued from page 11)

that faint shadow of Title II needed to support
its net neutrality rules.
Many critics have attacked that move as regulating, for
the first time, what had been a free and open Internet.
This is nonsense. We once had a free and open Internet
– free and open to all content – thanks to Computer III
regulation. Now we have an Internet that can be ac-

cessed only through a small number of companies,
which vigorously resist efforts to ensure that they transmit content impartially.
Of course the ISPs are free to oppose net neutrality
rules, and their advocates are free to support them. But
they are not free to misrepresent a key historical fact:
that the Internet once owed its stunning growth and success to prudent, far-sighted regulation.
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band Investment and Limiting Excessive and Needless
Obstacles to Wireless Act”.) It directs the NTIA and
the FCC to make available, by December 31, 2020, a
minimum of 255 MHz of Federal and non-Federal
spectrum below 6 GHz (not including several specified slivers of spectrum, amounting to 215 MHz, between 1695-3700 MHz) for mobile and fixed wireless
broadband. The spectrum may be subject to exclusive
licensing or, in the alternative, on a licensed or unlicensed basis for shared use by Federal and nonFederal users. In any event, it is to be used to “enable
the deployment of wireless broadband services”.

April 2016

Federal entities and operations. Within two years after
the bill gets enacted, the FCC would have to initiate a
rulemaking proceeding to consider service rules for
authorizing wireless use, licensed and/or unlicensed,
of that spectrum.
3 GHz. The Secretary of Commerce would have to
report to Congress (within three years of the bill’s enactment) on the feasibility of sharing the 31003550 MHz band – and the FCC would have to do the
same relative to the possible sharing of the 3700-4200
MHz band – with commercial wireless users, both
licensed and unlicensed.

Unlicensed Service in Any Future Guard Bands.
The bill is a Congressional analog to President
Guard bands established to protect frequencies to be
Obama’s 2010 memorandum (“Unleashing the Wireallocated through future auctions would, where feasiless Broadband Revolution”) in which the President
ble, be opened for unlicensed services, provided that
“directed” executive agencies and departsuch unlicensed use would not
ments – and “encouraged” the FCC and
cause harmful interference to liother independent agencies – to free up
The MOBILE NOW censed or Federal use.
500 MHz of spectrum for wireless broadAct is a major priority
band. The White House technically does
Schatz National Unlicensed
of the Senate Commerce Plan. An amendment proposed by
not have the authority to order or direct
Committee Chairman.
the FCC to take such steps; but Congress
Brian Schatz (D-Hawaii) and Jerry
does. And that’s what the bill does: it
Moran (R-Kan.) – and approved
mandates that the Commission (along
by the Committee – would make it
with NTIA) “shall” make at least 255 MHz of specthe policy of the United States to “advance innovation
trum available. The goal is to provide sufficient specand investment in wireless broadband services” and
trum to support the development of 5G. With the
promote the availability of enough spectrum for unlianticipated 2020 arrival of 5G standards, Congress has censed use to “meet consumer demand for unlicensed
been under a great deal of pressure to open the pipewireless broadband operations”. Within one year of
line of spectrum so that future broadband wireless
passage of the Act, the Commission, in cooperation
networks are the content-rich paradises that we all
with NTIA, would have to develop a national plan for
have come to expect.
increasing the availability of unlicensed spectrum,
which plan would be submitted to Congress. The reThe MOBILE NOW Act is a major priority of the
port would include NTIA recommendations for modiSenate Commerce Committee Chairman, John Thune
fying the Spectrum Relocation Fund to facilitate the
(R-S.D.) (who is a co-sponsor, along with Bill Nelson
sharing of Federal users’ spectrum with unlicensed
(D-Fla.)). It has a strong chance of passage this sesusers.
sion. Before the bill left the Commerce Committee, 12
separate amendments were added.
Booker GAO Study of Unlicensed in Low Income
Neighborhoods. Another amendment, proposed by
Among the bill’s key provisions:
Cory Booker (D-N.J.) and approved by the Committee, directs GAO to conduct a study on the use of
Millimeter Wave Spectrum. NTIA and the Commisunlicensed and Wi-Fi in low-income neighborhoods.
sion would be required to conduct a study of the imGAO would be required to investigate barriers to depact that permitting mobile or fixed wireless operaployment and use in such neighborhoods, and make
tions on certain slices of Federal spectrum in the millirecommendations for increasing wireless adoption
meter wave bands (24.25-86 GHz) would have on

(Continued on page 15)
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Wide(r)band Security Screeners,
Coming to an Airport Near You?
By Laura Stefani
stefani@fhhlaw.com
703-812-0450

B

y now we all know the drill. Shoes off. Or not. Separate oneself from luggage, coats, electronics, various
other items. Stand in line. And when the TSA calls you
forward, step into the body scanner, feet on the footprints, arms in the air. We do this because … well, we
have to, if we want to get on our flights. But also because
we like the idea that it helps keep bad guys from getting
on our plane.
The scanners, made by L-3 Communications Security and
Detection Systems, use advanced wideband imaging technology that operates in 24.25-30 GHz. For those worried
about what exactly TSA is looking at while we assume the
“scan position,” rest assured that it is not those areas that
you prefer to keep private – TSA agents essentially see a
sketch of a generic person, with the location of anything
that needs to be investigated marked off. (And for those
who worry about the safety of the scans, the RF power
level that a passenger is exposed to is thousands of times
lower than what that passenger is exposed to from a cell
phone.)
Like other unlicensed devices that emit RF energy, the L-3
(MOBILE NOWAct - Continued from page 14)

there.
Gardner 100 MHz for Unlicensed. Another Committee
-approved amendment, sponsored by Senators Gardner
(R-Colo.), Booker, Blumenthal (D-Conn.) and Rubio (RFla.), would specify that, of the spectrum to be freed up
through the main provision of the bill, at least 100 MHz
would be available for unlicensed use and an equivalent
amount would be set aside for exclusive licensed commercial use (although that latter designation would be open to
some FCC discretion to implement exclusive licensing “in
a flexible manner”).
Conclusion
The MOBILE NOW Act, with its many amendments,
stands a strong chance of being considered by the full
Senate, perhaps in the next few weeks (although it will still

scanners must meet certain FCC Part 15 technical requirements. But as often happens with emerging technologies,
the FCC rules don’t quite account for certain particularities of the L-3 device. Several years ago, the scanners got a
little help from the FCC in the form of a waiver of several
Part 15 rules.
Now, L-3 is seeking another waiver. While 24.25-30 GHz
is certainly wideband, it is not wideband enough for L-3,
which is looking to do a better job helping out the TSA.
So L-3 is seeking permission to expand its operating
bandwidth to 20-40 GHz, which necessitates waiver of
another Part 15 rule, one that generally, but not always,
prohibits unlicensed operations on certain frequency
bands. L-3 provides a technical showing that its system
can protect others who use those bands.
As is customary in this sort of thing, the FCC has invited
the public to take a look at the waiver request and provide
the FCC any thoughts they might have on the subject.
Comments have been filed in the proceeding; you can
find the particulars online under Proceeding No. 16-45.

need to be considered in the House). With its repeated
emphasis on increasing available spectrum for unlicensed
uses, the bill signals that Congress increasingly views such
use as a necessary piece of any spectrum legislation. This
is clearly a promising development for unlicensed users.
And the MOBILE NOW Act is not likely to be the last
such initiative. The demand curve for unlicensed spectrum is driving exponentially upwards. Spectrum will be
needed to accommodate Internet of Things devices, connected and autonomous vehicles, smart cities, wearable,
telemedicine applications – and an untold number of as
yet unidentified other applications. Since previous efforts
to free up spectrum have lagged behind the surge in demand for such spectrum, we can expect more legislation
like this, and other further helpful nudges from our
friends in Congress.
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fall into two categories: (1) customer proprietary network information (CPNI); and (2) personally identifiable information that the BIAS provider
acquires in connection with its provision of BIAS.
Choice/Consent.
Obviously, in connection with the consumer/ISP relationship, the ISP obtains from its customers various
types of private information that could be useful to the
ISP in various ways. In the Commission’s view, three
categories of possible ISP uses of such information warrant three distinct levels of customer consent.

the customer an opportunity to opt out. Also subject to this advance-notice-and-opt-out-opportunity
requirement would be any sharing of customer PI by
the ISP with any affiliates that provide communications-related services.
 All Other Uses of Customer PI: All other uses and shar-

ing of customer PI would require the ISP to seek,
and obtain, express, affirmative “opt-in” consent
from the customer before the uses or sharing could
occur.

Transparency/Notice of ISP Privacy Policies
Nearly everyone agrees that ISPs should inform con Customer PI Necessary to Provide the ISP’s Services: With
sumers about the ISPs’ privacy practices. As a practical
respect to customer PI that is necessary for the promatter, most ISPs do so by posting their policies on
vision of broadband services in the first place, the
their websites. Nevertheless, the NPRM proposes rules
Commission proposes to deem custo enhance effective disclosure of broadtomer consent to be implied. That
band providers’ privacy policies that
is, no additional consent need be obThe FCC proposes rules to would include notice to consumers retained with respect to such use of
enhance effective disclosure garding:
such customer information, nor
 what customer information the ISP
of broadband providers’
would the ISP be required to give
collects and for what purposes;
the customer the opportunity to opt
privacy policies .
 what customer information the ISP
out of such use. That, of course,
share and with whom; and
makes perfect sense: having contracted for the provision of BIAS, the customer can
 how, and to what extent, customers can opt in or
reasonably be assumed to have understood that at
opt out of use and sharing of their personal inforleast some personal information would be required
mation.
for the ISP to provide that service.
In order to ensure customers timely and “persistent”
notice of privacy policies, the Commission proposes
Additionally, Section 222(d) of the Communications
that, rather than allowing ISPs to rely on website posting
specifically authorizes providers to use or disclose
alone, the rules would require that an ISP’s privacy nocustomer information in certain limited circumstanctice must be:
es, including, for example, some emergency situations. The customer would be presumed to have
 made available to prospective customers at the point
consented to such uses under the proposal, with no
of sale and prior to the purchase of BIAS, whether
opt-in or opt-out opportunity; the FCC proposes to
such purchase is being made in person, online, over
adopt these exceptions, tailored to the broadband
the telephone, or by some other means; and
context.
 made persistently available through: (a) a link on the
ISP’s homepage; (b) the ISP’s mobile application;
The same would be true of ISP use of the customand (c) any functional equivalent to the provider’s
er’s PI for the purpose of marketing additional BIAS
homepage or mobile application.
offerings in the same category of service (i.e., mobile
The NPRM also seeks comments on a wide variety of
or fixed BIAS) that the ISP is already providing to
practical questions that arise with respect to such notice.
the customer. This would be consistent with similar
For example: Should the language and format of ISP
obligations already imposed on other carriers.
privacy notices be standardized? Should the content of
such notices be “harmonized” with notices regarding the
 Customer PI Used to Market Other Communications Sersame ISP’s use of customer information for voice and
vices: ISPs would be allowed to use customer PI to
video services? Should an ISP be required to give cusmarket other communications-related services to the
tomers notice of any material change in its privacy policustomer as long as, before doing so, the ISP ad(Continued on page 17)
vised the customer of that possible use and provides
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cies – and, when such changes are made, to
what extent should customers have the right to
deny access to their private information for the revised
ISP uses?
Protection of Customer PI — Data Security and
Breach Notification.
In the last year or two the Commission has imposed severe penalties on several carriers for breaches in the security of their customer data. In the same vein, the
NPRM proposes robust data security rules that would
expressly require ISPs to:
 take “reasonable steps” to safeguard customer infor-

covery of the breach; and
 the FBI and the U.S. Secret Service no later than
seven days after discovery of the breach, and at least
three days before notification to the customers, in
the case of breaches of customer PI reasonably believed to relate to more than 5,000 customers.
The Commission’s proposals, if adopted, would constitute a substantial expansion of FCC regulatory authority
into an area already crowded with state requirements and
a history of FTC enforcement. Where the Commission’s
proposed rules would be inconsistent with any state
laws, the FCC’s rules would trump, or “preempt”, those
laws. Nevertheless, the addition of yet another layer of
privacy-related regulation will likely make ISP compliance more challenging.

mation;
 adopt risk management practices;
Other Prohibited Practices
 institute personnel training practices;
In addition to the wide-ranging proposals on the forego implement strong customer authentication requireing, the Commission also wants to know whether certain
ments;
other ISP practices implicating privacy
 identify a senior manager responsiconcerns should be prohibited or, at least,
The proposals would
ble for data security; and
subject to increased notice and choice limconstitute
a
substantial
itations. In particular, in the NPRM the
 take responsibility for use and proFCC would prohibit ISP offerings of: (1)
expansion of FCC
tection of customer information
BIAS contingent on “the waiver of privacy
when shared with third parties.
regulatory authority.
rights by consumers”; and (2) lower-priced
The Commission also asks whether
services in return for broader ISP rights to
ISPs should be required to use the trause or share sensitive consumer data. Additionally, the
ditional principles of limiting the collection and retention
Commission asks whether the use of either deep packet
of sensitive customer information – and disposing of the
inspection (for purposes other than network managedata safely when no longer needed for the purpose for
ment) or persistent tracking technologies should be
which it was collected.
barred or subject to heightened protections. Again,
adoption of FCC rules along these lines would constitute
Data breaches are, of course, occurring with increasing
a significant expansion of its current regulatory agenda.
frequency, and the impact on consumers of a breach of
their data can be significant and costly. With that in
******************
mind, the Commission asks commenters to address data
breach notification requirements designed to give conAs we consider the many details of the Commission’s
sumers and law enforcement notice of failures to protect
proposals, it’s useful, and important, to bear in mind
such information. One notable proposal in this regard:
how we got here and why these proposals are controverspecific data breach notification requirements harmosial.
nized for providers of all telecommunications services. Such notifications would have to be made to afThe proposals are based on the FCC’s interpretation of
fected customers and the FCC and, in some circumSection 222 of the Communications Act (formal title:
stances, the FBI and U.S. Secret Service. For these pur“Privacy of Customer Information”). Subsection (a) of
poses, a carrier would be required, in the event of a data
Section 222 imposes a general duty on telecommunicabreach, to notify:
tions carriers to protect the confidentiality of
“proprietary information” of their customers and other
 affected customers no later than ten days after the
carriers. Subsection (b) specifically requires carriers to
discovery of the breach, subject to law enforcement
protect proprietary information received from other carneeds;
(Continued on page 18)
 the Commission no later than seven days after dis-
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riers, and also not to use it for the ISPs’ own
marketing purposes.
Beyond those general provisions, though, Subsection
(c) has been seen as the core of Section 222. It addresses the obligations of carriers to protect “customer proprietary network information” (CPNI). CPNI has a
long technical definition, but for our purposes here we
can think of it as the quantity, type and amount of telecommunications service a customer uses.

vacy regime regulating a relatively limited set of consumer information held by a relatively limited set of
service providers to a regime regulating far broader
types of information held by a far broader universe of
providers.
But even if we put aside questions regarding the wisdom or efficacy of the particular proposals advanced
by the FCC, the NPRM presents a much bigger question: should the FCC be significantly expanding its privacy regulatory regime? And it’s that bigger question
that has generated a lot of controversy.

Section 222(c) requires that carriers use or disclose
Some public interest groups believe that FCC action
“individually identifiable” CPNI only in connection
will bring long needed regulation to an area where conwith the provision of telecommunications services,
sumers are particularly vulnerable and unable to underthough “aggregate customer information” may be disstand or protect their privacy interests. Others believe
closed for other purposes. The FCC has applied CPNI
that the FCC lacks both the experirules to voice-based telecommunicaence to intrude with proper sensitivity
tions services for many years, but this
A
much
bigger
question:
into such a core part of the U.S. econsole and narrow step into FCC regulaShould
the
FCC
be
omy and, even more importantly, the
tion of privacy was generally considered a sleepy regulatory backwater subsignificantly expanding its statutory authority to do so even if it
the experience. Many in this camp
ject to very limited FCC enforcement
privacy regulatory regime? had
assert that the task should be left to
activity … until 2014.
the Federal Trade Commission, which
has experience and technical capabilities built up over
Then things changed in a big way.
years of protecting consumer on-line privacy rights.
In October, 2014, the Commission imposed a $10 milAs attractive as that proposition may seem, however,
lion fine on two companies that stored proprietary custhere’s a major problem with it. Recall that the FCC
tomer information (e.g., customer, addresses, social sehas ruled that BIAS is a Title II telecommunications
curity numbers, driver’s licenses, etc.) on two publicly
service. As a result, Section 5(a)(2) of the Federal Trade
accessible folders on the Internet without password
Commission Act expressly prohibits the FTC from
protection or encryption. Six months later, the FCC
regulating BIAS (under the common carrier exemption
entered into a $25 million consent decree with AT&T
there). The FCC and FTC recently signed a memoranarising from data breaches by employees at a couple of
dum regarding how they will work cooperatively toits call centers. As a result of those breaches, propriety
gether, as they have done in the past in matters such as
information (including names and social security numtelemarketing and “cramming” of telecommunications
bers) of more than a quarter of a million customers had
services. But at least for the foreseeable future, we can
been improperly accessed. These cases reflected a draexpect the FCC to take the lead on enforcing consumer
matic expansion of the Commission’s regulation on the
privacy rights against ISPs based on the proposed rules
privacy front to cover protection of information be(or rules very close to those proposed).
yond purely CPNI; they were, however, limited to traditional telecommunications services.
Comments on the NPRM are due by May 27, 2016,
Nevertheless, they paved the way for a further expanand reply comments are due by June 27. Comments
sion when, in March, 2015, the Commission (in its
and replies can be filed electronically through the
Open Internet Order) declared the provision of BIAS
FCC’s ECFS webpage: refer to Proceeding No.16-106.
to be a Title II telecommunications service, with
broadband providers suddenly subject to Section 222’s
This is an important proceeding that will attract a lot of
privacy requirements. The most recent NPRM is one
attention. Call us if you have questions or would like
further logical step in that process. By a sort of regulaour assistance in participating.
tory accretion, the Commission has moved from a pri-
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ly invest in their network infrastructure.” The
deadline for filing petitions for reconsideration has not yet been announced. Check back here for
updates.
Lower Rate-of-Return
This FCC decision requires rate-of-return ILECs to
spend substantial sums on constructing new broadband
networks, and by lowering the authorized regulated rateof-return, reduces the funds available for those expenditures. The FCC phased-down over a period of six years
the authorized rate of return from 11.25% to 9.75%. Beginning July 1, 2016, the authorized interstate rate of return will decline to 11% followed by subsequent annual
25 basis point reductions. The FCC rejected a higher rate
of return to compensate for the greater risk associated
with the operation of a small, privately-owned rural
ILEC.

To help it police whether ILECs are meeting their broadband build-out milestones, the FCC revised its reporting
requirements. It replaced the current five-year service
quality improvement plan with a requirement to file on a
rolling basis geolocation data and speed information for
each location receiving broadband service. Rate-of-return
ILECs that fail to file their annual location data by
March 1 of the following year will have their USF payments reduced.
New Rules for Current USF
As noted above, the FCC has newly dubbed what we
used to call the ICLS support mechanism “CAF BLS”.
But this support mechanism by a new name smells not as
sweet. The FCC retained the current budget and did not
provide additional CAF BLS funds for new investment
in broadband capable loops or to recover the costs of
existing investment in loops used to provide broadband
service.

Choice of Current USF
The FCC imposed broadband build-out oblior New Model-Based USF
gations on all rate-of-return ILECs that elect
This
FCC
decision
This FCC decision adopts a new modeladopts a new voluntary to continue to receive legacy USF, rather
based approach for distributing USF,
than model-based USF, without providing
which is voluntary. Under the new federmodel-based approach additional funds to recover the additional
al rules, a rate-of-return ILEC will have
for distributing USF. broadband build-out costs. The FCC will
the choice to either: (1) continue to reindividually tailor the broadband build-out
ceive funds from the high cost loop supobligations for each rate-of-return ILEC by
port and the Connect America Fund Broadband Loop
taking into consideration the extent that broadband serSupport (CAF BLS), which is the new name for intervice has already been deployed, the CAF-BLS funds restate common line support (ICLS), or (2) receive the new
ceived, the amount of depreciated plant, and the density
“model-based” USF, which imposes more onerous
of the ILEC’s service area. In order to receive CAF BLS,
broadband build-out obligations. After the FCC issues a
an ILEC will be required to build-out broadband service
Public Notice identifying the amount of model-based
to a specific number of locations with a minimum speed
support for each ILEC, an irrevocable election on a
of 10 Mbps downloads/1 Mbps uploads. Even ILECs
statewide basis will have to be made by each ILEC withthat already exceed the 10 Mbps speed for more than
in 90 days.
80% of their service area will have a new obligation to
spend on constructing broadband to the rest of their
Regardless of which option an ILEC chooses, it will
service area. All ILECs will have to file Form 481 reporthave new broadband construction obligations entailing
ing on their progress in extending broadband to those
additional costs. However, the FCC did not allocate adparts of their service area that do not have 10 Mbps
ditional funds to recover the increase in construction
speed today, and the FCC intends to monitor that proexpenditures for those ILECs that elect to receive CAF
gress. Failure to build-out broadband service to the numBLS and high cost loop support. The FCC only provided
ber of locations specified by the FCC will result in a re$150 million more to pay for all the new broadband conduction in the funds received by the rate-of-return ILEC.
struction it is mandating for those ILECs that select
For those ILECs that do not currently offer 10 Mbps
model-based support. The funds within the current
broadband to at least 80% of their locations, the FCC
budget will first be distributed to those that elect modelorder also requires a minimum percentage of the CAF
based USF, and what is left within the current budget
BLS funds to be spent on offering broadband service.
will be available for those that receive CAF BLS and
ILECs can receive CAF BLS funds even though they are
high-cost loop support.
(Continued on page 20)
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support.

not currently eligible to receive high-cost loop

Unlike the current ICLS support mechanism, CAF BLS
funds may be used to provide broadband service when
consumers drop voice service, also known as stand-alone
broadband service. Rate-of-return ILECs will receive
CAF BLS funds regardless of whether the consumer
chooses traditional voice service, a bundle of voice and
broadband, or only broadband. However, CAF BLS
funds for stand-alone broadband service will usually only
be available to recover broadband-only loop costs in excess of $42 per loop per month. Furthermore, USF provided for consumer broadband-only lines will be reduced
by imputing an amount equal to the Access Recovery
Charge billed to end users. Each ILEC’s special access
revenue requirement will also be reduced by its consumer
broadband-only revenue requirement. To the extent CAF
BLS does not provide sufficient funds to recover an
ILEC’s broadband-only loop revenue requirement (as
reduced by the new rules) the FCC created a new consumer broadband-only loop charge that can be billed to
end users or Internet service providers (ISPs).
Many ILECs that choose to continue to receive USF as
they do today will receive less funds. This FCC decision
adopts a regression analysis to limit the operating expenses and corporate expenses that can be recovered from
USF. The FCC also imposed capital budget constraints
that limit how much loop plant investment can be recovered from high cost loop support and CAF BLS.
CAF BLS funds will not be provided in census blocks
where an unsubsidized competitor offers broadband service to at least 85% of residential locations in a census
block with a minimum speed of 10 Mbps downloads/1
Mbps uploads. The FCC adopted a challenge process to
determine which areas are served by qualified unsubsidized broadband competitors. Because the challenge process will not be completed before the end of this year,
reductions in the amount of CAF BLS funds that a carrier receives will not occur prior to early 2017. The new
rules provide three options for disaggregating CAF BLS
support for those areas found to be competitive and
phasing in the reductions in funds to be received.
If, after satisfying the new build-out obligations, a rate-of
-return ILEC does not find it reasonably feasible to extend broadband service to certain locations, the ILEC
will be required to identify those locations in response to

a future FCC Public Notice, so that those locations can
be included in an auction.
Model-Based USF
Rate-of-return ILECs may elect to participate in the
model-based option, but are not required to do so. The
maximum amount of funds from model-based support
will be capped at $200 per location. However, this funding cap may be reduced by the FCC if the participation in
model-based USF exceeds the FCC’s budget. In addition
to funds from model-based USF, a rate-of-return ILEC
electing model-based USF will receive transition payments, phased-out over a ten-year period, if the ILEC’s
model-based USF is less than the funds it received in
2015 from ICLS and high-cost loop support. Modelbased USF will not be provided to ILECs that have deployed 10 Mbps broadband to 90% or more of their eligible locations in a state.
Funded Locations
Those rate-of-return ILECs that choose the model-based
option will be required to satisfy specific broadband
build-out obligations until December 31, 2026. The FCC
rejected proposals that would have limited new broadband build-out costs to the supplemental support received from model-based USF in excess of the funds an
ILEC currently receives from ICLS and high cost loop
support. Furthermore, model-based USF will not be provided to census blocks where the rate-of-return ILEC or
its affiliate is already providing broadband service that
meets the FCC’s minimum standards using fiber-to-thepremises or cable technology. The new end user consumer broadband-only loop charge billed by ILECs electing
model-based USF cannot exceed $42 per line per month.
Model-based USF will not be provided in census blocks
where an unsubsidized competitor provides broadband
service. The FCC adopted a challenge process to determine which areas are served by qualified unsubsidized
broadband competitors. In a Public Notice released on
April 7, 2016, the FCC established April 28, 2016 as the
deadline to file comments with the FCC contesting the
competitive coverage contained in the A-CAM model.
Rate-of-return ILECs electing model-based USF will be
required to provide broadband service to all fully-funded
(below the funding cap) locations with a minimum usage
allowance of 150 GB per month and a minimum speed
of 10 Mbps downloads/1 Mbps uploads. The build-out
must be completed to 40% of fully funded locations by
(Continued on page 21)
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the end of 2020, to 50% of fully funded locations by the end of 2021, to 60% of fully funded locations by the end of 2022, to 70% of fully funded locations by the end of 2023, to 80% of fully funded locations by the end of 2024, to 90% of fully funded locations by the end of 2025, and to 100% of fully funded
locations by the end of 2026.

reasonable request from a customer. ILECs will not be
required to comply with such reasonable requests if, by a
deadline to be established by a future FCC Public Notice,
the ILEC provides notice to the FCC of the census
blocks that will not receive broadband service by the end
of the ten-year term. Those capped locations can then be
included in an auction to determine who will provide support there and for how much.

New Rulemaking Proceeding
In addition, by the end of this ten-year term, ILECs with
The FCC at the same time commenced a proceeding profive or fewer housing units per square mile will be reposing new rules that would eliminate certain expenses
quired to offer broadband service to 25% of the fully
from a rate-of-return ILEC’s revenue requirement and
funded locations in the state with a minimum speed of 25 USF support. Expenses for employee childcare, employee
Mbps downloads/3 Mbps uploads. Those ILECs with
cafeterias, excessive square footage in offices and waremore than five housing units per square mile, but ten or
houses, entertainment, food, scholarships, and memberfewer housing units per square mile, will be required to
ship dues are some of the expenses that the FCC proposoffer broadband service to 50% of the
es to exclude from the regulated
fully funded locations in the state with a
revenue requirement and USF supminimum speed of 25 Mbps downThe FCC also seeks comments port. This new proceeding will also
loads/3 Mbps uploads by the end of the
consider new rules to reduce the
concerning other options for
ten-year term. ILECs with more than ten
amount of joint costs incurred in
disaggregating USF in areas
housing units per square mile will be
providing non-regulated services
served by unsubsidized
required to offer broadband service to
that are allocated to regulated ser75% of the fully funded locations in the
vices or regulated affiliates. The
broadband competitors.
state with a minimum speed of 25 Mbps
FCC proposes a new rule that
downloads/3 Mbps uploads.
would remove the “deemed lawful”
status of an ILEC’s tariff and subject the ILEC to retroRate-of-return ILECs accepting model-based USF must
active refunds if the ILEC includes costs in its regulated
also certify that 95% or more of all peak period measurerevenue requirement that are not permitted by these new
ments of network round-trip latency are at or below 100
rules. Furthermore, the FCC will consider a new rule that
milliseconds.
would expel an ILEC from the NECA pool should the
ILEC include expenses in its regulated revenue requireCapped Locations
ment that are prohibited by the FCC’s rules.
Furthermore, rate-of-return ILECs electing model-based
USF with 10 or fewer housing units per square mile will
The FCC also seeks comments in this new proceeding
be required to provide broadband service to 25% of the
concerning other options for disaggregating USF in areas
served by unsubsidized broadband competitors. The FCC
capped and not fully-funded (above the funding cap)
inquires whether an ILEC should be permitted to bill end
locations in the state with a minimum speed of 4 Mbps
users a subscriber line charge that exceeds the current cap
downloads/1 Mbps uploads by the end of the ten-year
term. Those ILECs with more than ten housing units per in order to recover loop costs excluded from USF due to
square mile will be required to offer broadband service to the existence of an unsubsidized competitor. The FCC
50% of the capped locations in the state with a minimum seeks comments on whether it should adopt rule changes
to better evaluate whether NECA is functioning in an
speed of 4 Mbps downloads/1 Mbps uploads by the end
efficient and neutral manner. Additional USF for tribal
of the ten-year term.
lands that lack broadband service will also be considered
in this new proceeding. This new rulemaking proceeding
If, after satisfying these build-out obligations, a rate-ofwill also consider proposals on how to streamline the
return ILEC is not offering broadband service to a
certification and reporting requirements for eligible telecapped location, that ILEC must still offer broadband
communications carriers, such as removing the requireservice with a minimum speed of 4 Mbps downloads/1
(Continued on page 22)
Mbps uploads to that capped location after receiving a
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The wheels of OMB approval grind slow

Update: New Experimental Licensing Program,
One Step Closer to Implementation
By Laura Stefani
stefani@fhhlaw.com
703-812-0450

Back in January, 2013, the FCC reorganized and simplified the experimental rules processes. (You can find our
Commlawblog post describing the changes here.) The
overhaul included creation of several new types of experimental licenses: for example, Program Experimental Licenses, which will eventually make it easier for manufacturers, research universities and such to test equipment on
virtually any frequency. The idea is to help those creating
new technologies get those new technologies to market
quicker, with fewer regulatory impediments along the
way. Great idea, right?
But adopting the rules was one thing; getting them up and
running has been another. We’re now three years down
the line and they still haven’t been implemented fully.
One factor contributing to the delay: the hilariouslynamed Paperwork Reduction Act, which requires that
new or modified “information collections” be run past
the Office of Management and Budget for its approval
before the collections can become effective.
The path started out smoothly enough. Some of the revised rules – the ones that didn’t happen to be
“information collections” – took effect in May, 2013. But
then it got slow. Very slow. A year later, a change to Section 2.803 was approved by OMB, but still no Program,
(Revised ILEC Rules - Continued from page 21)

ment in Form 481 to report outages, unfilled
service requests, and pricing for voice and
broadband services.

The deadline for filing comments in this new rulemaking
proceeding will be May 12, 2016, with replies due
June 13. Petitions for reconsideration of the order are
due to be filed with the Commission no later than May
25, 2016. If, on the other hand, you prefer to head
straight for the courts, you’ve got until June 24 to file
your petition for review in the circuit of your choice.
Note, though, that if you’ve got your heart set on having
your appeal heard by a particular circuit, you should file
your petition by May 5, making sure that you then follow
the steps necessary to get your preferred circuit into any
judicial lottery that might be held. (You can find the rele-

Medical Testing, or Compliance Testing experimental
licenses could be granted. Another year passed while the
Commission grappled with petitions for reconsideration.
But now, according to a notice in the Federal Register,
OMB has given its official thumbs up to the rules that will
ultimately open the regulatory doors to the new program
licenses. (The specific rules in question, for those of you
keeping track: Sections 5.59, 5.61, 5.63, 5.64, 5.65, 5.73,
5.79, 5.81, 5.107, 5.115, 5.121, 5.123, 5.205, 5.207, 5.217
(b), 5.307, 5.308, 5.309, 5.311, 5.404, 5.405, 5.406, 5.504,
and 5.602.) As a result, those rules have officially become
effective as of January 14, 2016.
But let’s not get too excited just yet. Before anybody can
file for the new licenses, the Commission must first modify the experimental licensing forms and create a website
for reporting purposes. That process is likely to take at
least several more months (including, possibly, another
trip back to OMB for separate Paperwork Reduction Act
review if any of the modified forms and/or website involve previously-unapproved “information collections”).
In the meantime, folks who need an authorization before,
say, this summer should probably consult counsel to determine what other options may be available.
vant procedures spelled out here.)
Meanwhile, the effective date has been set for some, but
not all, of the new and revised rules. That date is
May 25, but that does not apply to the amendments to
Sections 51.917(f)(4), 54.303(b), 54.311(a), 54.313(a)(10),
(e)(1), (e)(2) and (f)(1), 54.316(a)(b), 54.319(e), 54.903(a),
69.132, 69.311, 69.4(k), and 69.416. Those all entail new
or modified “information collections” that will have to be
reviewed and approved by the Office of Management and
Budget (thanks to the hilariously named Paperwork Reduction Act) before they can take effect.
If you would like our assistance in filing a petition for
reconsideration of the new FCC rules that have been
adopted, or help with filing comments concerning the
rules being proposed, please contact James Troup at
703-812-0511.
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tions.
Originally set to sunset in 2001, the 1998 moratorium
has been extended a number of times, with some clarifications and modifications. Also adopted in 1998 and
continued in effect since then was a grandfathering provision that allowed 13 states that already had such taxes
in place before the ITFA moratorium to continue to
impose those taxes. (That number has now dwindled to
the seven states identified above.)
The Debate
Despite enjoying widespread support, the ITFA has
been controversial from the get-go.

In the end, the proponents prevailed: the oncetemporary 1998 moratorium is now permanent, and the
handful of remaining states whose pre-ITFA taxes had
been grandfathered in 1998 will be required to eliminate
those taxes before July, 2020.
The decision to make the ITFA moratorium permanent
does not resolve the issue of state/local taxation of
online purchases, however. Instead, proponents of the
Marketplace Fairness Act (MFA) currently pending in
the Senate – a bill that would address that issue head on
– merely obtained a promise that the MFA would be
considered in this Congressional session.
What Happens Now?
The legislation brings helpful stability to the pricing of
Internet access offerings generally. As House Judiciary
Committee Chairman Bob Goodlatte (R-VA) said, the
new law:

Proponents argue that taxation-increased costs should
not be allowed to undercut the myriad benefits
(commercial, educational, etc.) of
the Internet. Moreover, the costs
is about giving every American unfetStates reportedly are already
of such state/local taxation could
tered access to the Internet, which is the
gearing up to find alternative
discourage low-income individuals
modern gateway to the American dream.
from using the Internet, thereby
means to impose taxes
Internet access drives innovation and,
exacerbating the so-called Digital
on
Internet
transactions.
increasingly, the success of our economy.
Divide. And what about the adA permanent ban on Internet access taxverse impact on Internet service
es will help prevent unreasonable cost
providers who would have to bear the costs and adminincreases that hurt consumers and slow job creation,
istrative burdens of complying with taxes imposed by
innovation and the spread of knowledge.
the thousands of state and local tax jurisdictions?
Opponents counter that the tax exemption deprives
states and localities of necessary revenues and unfairly
discriminates against services not delivered via the Internet. As for low-income users, carefully tailored subsidies
could be targeted more directly to such folks.
Most controversially, although not directly addressed by
the ITFA itself, a number of interest groups complain
that any action on Internet taxation should include a
resolution of the debate over taxation of online purchases. There is currently a patchwork of such taxes in effect
in some, but far from all, jurisdictions. The ability of a
state or locality to tax an online vendor depends on
whether or not the vendor has sufficient connections
with the given jurisdiction to render its products taxable
there and, as a practical matter, whether the vendor has
established mechanisms to collect any taxes owed.
“Brick-and-mortar” businesses competing with online
retailers see themselves at a substantial disadvantage because of this differing tax treatment.

For its part, the MFA will likely get its promised consideration later in this Congress, but many are skeptical
about its chances for passage. Accordingly, states reportedly are already gearing up to find alternative means to
impose taxes on Internet transactions by cutting deals
with companies regarding sales of goods purchased from
out-of-state online vendors, redefining sales and use taxes, including third party delivery services in the definition of “physical presence” for taxation purposes, and
the like.
The FCC has also addressed the Internet taxation issue.
In its “Net Neutrality” decision (at paragraphs 430-433,
if you’re interested), the Commission provided that the
reclassification of Internet broadband services as
“telecommunications services” would not remove those
offerings from the moratorium protection of the ITFA.
It remains to be seen if that conclusion as well will face
challenges from states and localities, which already impose substantial taxes on other telecommunications offerings.

