
T he FCC is looking for expedited input about its auction 
rules governing Designated Entities (DEs). If you have any 

interest in DE-related matters, heads up: you have until May 14 

to get your two cents’ worth in (and only until May 21 to file 
any replies). 
 
For purposes of spectrum auctions conducted by the FCC, DEs 
are smaller companies that might otherwise find it hard, if not 
impossible, to compete with larger, well-established telecom 
companies in a dollar-for-dollar face-off. Committed to encour-
aging new entrants into the telecom universe, Congress instruct-
ed the Commission (in 47 U.S.C. §307(j)) to ensure opportuni-
ties for small businesses by, among other things, making bidding 
credits available to them. A bidding credit is defined by the FCC 
as a “percentage discount applied to the high bid amount for a 
license.” Practical illustration: if a bidder with a 25% bidding 
credit wins an auction with a bid of, say, $1 million, that bidder 
would have to pay only $750,000 after the credit is applied. 
 
Last fall the FCC opened a proceeding looking to revise its DE 
rules for the first time in years. Among the changes it proposed: 
modification of the Attributable Material Relationship (AMR) 
rule so that DEs could lease their spectrum to non-DEs without 
losing their bidding credits. In response to its Notice of Pro-
posed Rulemaking (NPRM), the FCC got an earful about not 
only the AMR rule but also various other aspects of the rules 
governing DEs. 
 
In the meantime, the AWS-3 auction occurred. There, several 
entities associated with DISH Network filed ostensibly inde-
pendent auction applications. While those applicants dutifully 
disclosed their pre-existing relationship with DISH (as required 
by the FCC’s auction rules), their applications nonetheless 

(Continued on page 8) 
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I n a move described by the Commissioners as a 
“significant step forward” (Chairman Wheeler), history

-making (Commissioner Rosenworcel), and “excit
[ing]” (Commissioner O’Rielly), the FCC has opened up 
the 3.5 GHz (3550-3700 MHz) band for a wide variety of 
new uses. The band will now be home to the new Citi-
zens Broadband Radio Service (CBRS). Perhaps most 

importantly, the new users will share the spectrum with 
themselves and incumbents through a three-tiered access 
model that depends on an automated frequency assign-
ment and control database mechanism known as the 
Spectrum Access System (SAS). A number of details still 
need to be worked out in a further rulemaking, but the 
FCC’s action unquestionably reflects an innovative ap-
proach to increasing the efficient use of spectrum. 
 
Historically, the 3.5 GHz band has been used by the De-
partment of Defense for radar systems. Radar, of course, 
is a notoriously difficult technology to share with. A por-
tion of the band has also been used for delivery of com-
mercial broadband service, another sensitive use not ordi-
narily open to sharing. The Fixed Satellite Service (FSS) is 
another incumbent which has been pushed around to 
accommodate the CBRS. Through a system of priorities 
embodied in the tiering approach, the Commission be-
lieves that those incumbent uses can be protected from 
interference while the band is opened to other users. And 
those new users will enjoy the flexibility of opting for ei-
ther priority access when reliability is important (at least in 
license areas where there is demand), or general access 
when it is less critical. 
 
The new scheme contemplates that the licensed incum-
bents in the band will be joined by two new categories of 

(Continued on page 6) 
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May 13.) And as we also reported, any would-be appellant who preferred to have 
the appeal heard in a particular Federal Circuit had to jump through a number of 
special hoops by April 23. Since folks seeking review (whether in the Commission 
or the courts) routinely wait until the last available minute to file, we won’t know 
for sure exactly who has joined the fray back at the FCC  for some time (as of May 
9, at least, the FCC’s ECFS system was not showing any petitions for reconsidera-
tion on file). If one or more petitions are filed – and it’s pretty much an odds-on 
mortal lock that some will seek recon – any court appeals might be held in abey-
ance pending disposition of the reconsideration petitions. That, however, is not 
invariably the case. We’ll just have to wait and see. 
 
On the appellate side, we do know for sure that a number of appeals have been 
filed already, presumably by folks itching to lock down their preferred circuit.  Two 
petitions for review were filed – one in the D.C. Circuit, one in the Fifth Circuit – 
even before the R&O was officially released. The FCC dutifully submitted those to 
the Judicial Panel on Multidistrict Litigation (JPML), which pulled the D.C. Circuit 
ping pong ball out of the Official Lottery Drum. (Interesting factoid: We under-
stand that the JPML has a permanent set of ping pong balls, each officially printed 
with the number of one circuit, for use on occasions such as these. The balls for 
the Sixth and Ninth Circuits not only have their numbers underlined – indicating 
which side is up and which is down – but each spells out “Sixth” or “Ninth”, to 
insure that there is no possible mistake in the result of a drawing involving both 
those circuits. But we digress.) The Fifth Circuit then transferred its case to the 
D.C. Circuit, where the Commission has moved to dismiss both of those petitions 
as prematurely filed. This was expected. 
 
But since the formal release of the R&O, a total of 10 more petitions for review 
have been filed, eight in the D.C. Circuit, one in the Fifth Circuit, and another in 
the Third Circuit. All theoretically qualified for another JPML drawing. 

(Continued on page 10) 

J ust because the FCC finally released its behemoth Report and Order (R&O) in the net neutrality proceeding last 
month, don’t think that the fun and games are over. Not by a long shot. 

 
Au contraire, the battles rage on … and they will soon be waged in two separate arenas, the FCC and one or another U.S. 
Court of Appeals. As might be expected, we’re already seeing new twists and turns that may further complicate an al-
ready complicated proceeding. 
 
When the FCC releases a decision, folks unhappy with the decision generally have two obvious options: they may go 
back to the FCC and seek reconsideration, essentially trying to convince the Commission to change its mind; or they can 
run to an appropriate U.S. Court of Appeals, in which case they are asking the court to tell the FCC that its decision was 
in some way(s) flawed. In a rulemaking proceeding (like net neutrality), it’s not unusual for some disgruntled parties to 
take one approach while others take the second approach. 
 
And that’s the way things seem to be shaping up here. 
 
The R&O was formally “released” on April 13. As we reported in CommLawBlog.com, that meant petitions for review 
(filed with the courts) would have to be filed by June 12. (It also meant that peti-
tions for reconsideration (addressed to the FCC) would have to be filed by  
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A s reported on Page 1 of this issue, when the 
Commission created the new Citizens Broad-

band Radio Service which will use the 3.5 GHz band, 
Chairman Wheeler promised to open a separate dock-
et in which folks could “file their perspectives” on 
LTE-Unlicensed (LTE-U) and Licensed Assisted Ac-
cess (LAA) technology. And sure enough, the Office 
of Engineering and Technology and the Wireless Tel-
ecommunications Bureau have promptly issued a Pub-
lic Notice (PN) seeking comment on “current trends” 
in that technology. 
 
LTE-U/LAA presents one of the most controversial 
aspects of the future unlicensed use of the 3.5 GHz 
and 5 GHz bands. That’s because LTE-U/LAA is 
designed to use some of that same spectrum, spec-
trum which is viewed by Wi-Fi proponents as vital to 
handling ever increasing Wi-Fi traffic.    
 
The PN seeks information on LTE-U/LAA 
“technologies and the techniques they will implement 
to share spectrum with existing unlicensed operations 
and technologies such as Wi-Fi that are widely used by 
the public.”  
 
The PN suggests ten topics for comment, including: 
 
 the types of LTE-U (and related LAA) technolo-

gies being developed; 

 their specific technical characteristics, and the 
state of development of each; 

 plans for their deployment and use; and 

 methods and plans for future upgrades.  

 
What has stirred some controversy within the Com-
mission, however, are the PN’s questions directed to 
what’s happening within the industry standards setting 
committees that are working on standards relevant to 
LTE-U. (The two standards setting committees identi-
fied in the PN are the Third Generation Partnership 
Project (3GPP) and the Working Group 802.11 of the 
Institute of Electrical and Electronics Engineers 
(IEEE Working Group 802.11).) Obviously the FCC 

(Continued on page 9) 
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W hoa, déjà vu! A recent FCC Order to Show Cause 
and Notice of Opportunity for Hearing issued 

against a Chinese jammer manufacturer, Shenzhen Tangreat 
Technology Co., LTD., may seem eerily familiar to you.  
 
Don’t worry, it’s not a glitch in the matrix. (As far as we 
know, we don’t live in the Matrix – a virtual universe con-
trolled by machine overlords.) More likely – especially if 
you’re a longtime reader of our blog – you’re recalling a 
2011 Order to Show Cause covered in a blog post here by 
our very own Mitchell Lazarus. 
 
But still, déjà vu (literally, “already seen”) would be the most 
appropriate way to describe this. The recent Order to Show 
Cause is directed at the same manufacturer and for exactly 
the same reasons as the 2011 Order.  
 
Here’s a brief five-point refresher:  
 
 the manufacturer sought FCC authorization for a device 

it claimed to be a computer peripheral;  

 due to some alleged deception, the equipment authoriza-
tion was granted; 

 what was being sold under the authorization, a cell 
phone jammer, was not the device actually submitted for 
approval; 

 eventually the FCC figured this out; and 

 the manufacturer was directed to show cause why the 
authorization should not be revoked. 

As we’ve covered here many times, cell phone jammers are 
illegal in the U.S. An equipment authorization application 
for a device called “cell phone jammer” could therefore nev-
er be granted. Knowing this, it’s likely the manufacturer just 
wanted to obtain any authorization so it could attempt to 
pass its jammer device off as FCC approved. 
 
All that aside, why are we seeing another Order to Show 
Cause more than four years later? 
 
One obvious answer is that the Chinese manufacturer never 
responded to the first one. Not surprising given that the 
manufacturer also didn’t bother responding to FCC inquiries 
leading up to the Order to Show Cause. 
 
You’d think that would be enough for the FCC to put this 

(Continued on page 10) 
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E veryone in the communications industry must be 
concerned about the safety and well-being of tower 

workers. Tower workers, quite literally, put their lives on 
the line to put up or keep up the towers that make elec-
tronic communications possible. So we should all take 
notice that the Occupational Safety and Health Admin-
istration (OSHA) is considering whether it can, and 
should, take regulatory steps aimed at preventing injuries 
or deaths during tower work. In a formal Request for 
Information, OSHA has requested input that will help it 
figure out “what steps, if any, it can take to prevent inju-
ries and fatalities during tower work.” 
 
OSHA’s interest here is not new. As we reported last 
year, an OSHA official, prompted by a rash of fatal tower 
accidents in 2013, issued a letter reminding 
all “communications tower industry employ-
ers” of their “responsibility to prevent work-
ers from being injured or killed while work-
ing on communication towers”. Now it’s 
delving deeper into the tower business, cast-
ing a regulatory eye on safe work practices, 
training and certification practices for com-
munication tower workers, and “potential 
approaches [OSHA] might take to address 
the hazards associated with work on communication tow-
ers”. 
 
Of course, a number of existing standards – developed 
both by OSHA and by other authorities – already apply 
generally to some aspects of the tower construction/
maintenance process. (These include the “general duty to 
protect” workers imposed by Occupational Safety and 
Health Act.) But OSHA has no standards for comprehen-
sive coverage of tower workers … not yet, at least. 
 
A problem confronting OSHA is the complex of business 
relationships in the tower business. While some commu-
nications companies own their own towers and contract 
directly with the construction/maintenance operations to 
do the work, in many other cases the towers are owned 
by dedicated tower companies who act as landlords, leas-
ing tower space to those who need it. When a communi-
cations company seeks to install or upgrade its facilities, it 
typically will contract with a construction management 
company (known as a “turfing vendor”), which in turn 

hires subcontractors to complete certain parts of the pro-
ject. Those subcontractors may further contract with still 
other, specialized companies to perform some of the 
work. The existence of so many layers between the com-
munications company and the worker who actually does 
the work creates challenges for setting and enforcing safe-
ty rules to protect employees. Which participants in the 
process should be responsible for what aspects of the 
process, and to what degree? 
 
OSHA is seeking input from everybody involved in the 
tower business – workers, communications providers, 
and everybody in between in the construction/
maintenance process. It poses 38 separate questions 
(several with subparts), some directed specifically to 

workers, others addressed to anyone in the 
contract chain. The questions include: 
What are the hazards faced by workers? 
What safety-related factors come into play 
in the contracting and construction pro-
cess? Are there any training or certification 
standards in current use, and is there a 
need for some industry-wide standards 
along those lines? How (if at all) are work-
ers covered by workers’ comp and/or em-

ployer liability insurance? Could alternative tower designs 
improve safety? Should an OSHA standard be limited to 
towers used for communications purposes, or should it 
include towers used for other purposes? The list of ques-
tions is extensive and comprehensive. 
 
OSHA’s Request for Information developed out of a 
joint workshop organized by the Department of Labor, 
OSHA, and the FCC last Fall, during which two panels 
explored (a) the causes and prevention of tower climber 
fatalities and (b) possible industry-wide solutions to re-
duce the risks faced by tower workers. (You can see a 
recording of the workshop here.) The Request for Infor-
mation is the next logical step. If you participate in any 
way in the ower industry, now is your chance to speak up. 
While it’s far from certain that OSHA will ultimately im-
pose industry-wide standards, it’s clear that OSHA is 
thinking along those lines and is looking for guidance. 
 
Comments and other information will be due to be sub-
mitted to OSHA by June 15, 2015. 
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I f you took the long odds and bet against the FCC 
in FiberTower’s last gasp effort to keep its 689 

licenses alive, lucky you! The D.C. Circuit appears to 
have given FiberTower at least a chance. 
 
FiberTower’s saga goes back several years. Check out 
our CommLawBlog posts on that saga for a more 
complete history. In sum, FiberTower had 689 licens-
es in the 24 GHz and 39 GHz bands that the FCC 
cancelled for failure to construct sufficient facilities. 
FiberTower appealed. 
 
At first glimpse, the Court’s opinion looked like bad 
news for FiberTower. A statutory argu-
ment it presented to the Court got tossed 
immediamente because it hadn’t been pre-
sented to the FCC below, as required by 
Section 405 of the Communications Act. 
And FiberTower’s arguments about the 
FCC’s interpretation of its substantial ser-
vice renewal standards – i.e., that that inter-
pretation is bad policy – didn’t get very far 
either (thanks to the deference to which 
the FCC is ordinarily entitled). 
 
But in the renewal applications relative to 42 of its 
licenses, FiberTower had indicated that it had in fact 
completed some link construction and initiated some 
service. The FCC’s orders had not addressed those 
showings at all. In fact, the Commission had even 
gone as far as saying that there had been “no con-
struction of any facilities whatsoever” and 
“FiberTower was seeking a finding of substantial ser-
vice without any construction of facilities.” Since (in 
FiberTower’s view) its showings had demonstrated 
construction of at least 42 licenses (and satisfied the 
Commission’s “substantial service” standard), the 
Commission’s failure to address those showings was 
fatal error, at least as far as those 42 applications were 
concerned. 
 
To the Court, the FCC countered that FiberTower 
hadn’t raised that particular argument before the 
agency. (This was the same Section 405 approach that 

the Commission won on with respect to one of Fiber-
Tower’s statutory arguments.) But, wouldn’t you 
know it, FiberTower had raised it – albeit somewhat 
obliquely and with virtually no detail – in an applica-
tion for review it had filed with the Commission. That 
being the case, the FCC had been given an 
“opportunity to pass” on the issue, which is all Fiber-
Tower needed to do in order to allow it to make the 
argument to the Court. 
 
In response, the Commission appears to have argued 
that it didn’t really need to look at each and every sub-
stantial service showing before tossing them all. The 

Court disagreed: “[I]t ill behooves the 
Commission to imply that it can cancel 
licenses for failure to show any construc-
tion without reviewing each substantial 
service showing.” Since the agency record 
relative to the 42 licenses was silent, the 
Court remanded those 42 licenses back to 
the Commission for further considera-
tion. 
 
So FiberTower ends up with 42 and loses 

the other 647, right? NOT. As it turns out, all the li-
censes were set to expire in June, 2012. FiberTower 
had requested a waiver of that deadline, which the 
FCC denied. But in so doing, the Commission had 
“acknowledged that the proportion of licenses that 
have been built out may be relevant to its extension 
analysis.” In other words, if some of the licenses had 
been built out, an extension of all of them might be 
warranted. Since 42 of the licenses might indeed have 
been built out, the possibility exists that, upon consid-
eration of that fact, an extension with respect to all 
FiberTower’s licenses might be in order. Accordingly, 
it appears that the Court has left open the prospect 
for renewal/extension of all 689 licenses. 
 
So FiberTower’s 689 licenses appear to live on. The 
likelihood that the FCC will eventually relent and 
leave them all in place is impossible to gauge at this 
point, but at least FiberTower’s prospects are better 
now than they were before the Court’s opinion. 

At first glimpse, 
the Court’s opinion 

looked like  
bad news for  
FiberTower. 

Last gasp appeal comes up big 
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users: those with Priority Access (who would 
hold Priority Access Licenses (PAL)); and 

General Authorized Access (GAA), whose use would 
not be subject to individually-issued licenses. The 
amount and type of incumbent spectrum use will de-
termine the amount of spectrum available for new en-
trants in each license area. Spectrum availability for all 
three tiers of users will be determined continuously by 
the SAS. While this database system is modeled after 
the TV White Spaces database system – whose readi-
ness for prime time has recently come under heavy fire 
– the FCC’s 3.5 GHz plan relies on Google’s promise 
that its prototype SAS will be capable of even more 
complex database control than is required of the TV 
White Spaces database. To maximize database control 
and incumbent protection, CBRS systems will have to 
be capable of operating across the entire band and au-
tomatically shutting down or changing frequencies at 
the direction of the SAS.  
 
The sharing system will work like this. 
 

Incumbent Access (IA) users will en-
joy the most protection of all, primar-
ily through the creation of “exclusion 
zones” with respect to which the SAS 
will exclude or control access by new 
entrants. The size of these exclusion zones has been 
the subject of much wrangling. The FCC has con-
vinced the National Telecommunications and In-
formation Administration (NTIA) – which is gener-
ally responsible for spectrum allocated for govern-
ment use, including radar systems – to reduce the 
size deemed necessary for such zones. The zones 
adopted by the FCC are 77% smaller than originally 
proposed. But concerns remain. In a separate state-
ment Commissioner O’Rielly noted that even the 
shrunken exclusion zones “capture several of this 
country’s largest cities, where the shortage of spec-
trum is most acute. Thus, we must exercise dili-
gence in ensuring that the zones continue to 
shrink.” 
 
PAL: The FCC will reserve a maximum of  
70 MHz (in seven 10 MHz unpaired channels) in 
each license area for PAL licensees. Any unused 
channels may be accessed by GAA users. As pro-
posed, a PAL area will consist of census tracts (of 
which there are more than 74,000, ranging in size 
from less than 1 square mile to 85,000 square 
miles). PAL users will have to protect IA users and 
each other. 

 
Contrary to its initial proposal last year, the FCC 
has decided to offer these licenses for three-year 
license terms (with an optional two consecutive 
terms the first time around). This will provide for 
more predictable business planning than the one-
year license term originally proposed, although we 
agree with Commissioner Pai that it’s not clear that 
even this concession will be sufficient to encourage 
investment, at least by certain types of potential 
users. Unlike most FCC licenses, PALs will not be 
subject to any “renewal expectancy” at the end of a 
license term. While that may be a good tactic to 
prevent spectrum warehousing, it could also dis-
courage those with longer range business plans 
looking to use equipment for, say, 15-20 years. 
 
PAL licensees will obtain multiple contiguous chan-
nels when available, and they may aggregate up to 
four licenses (i.e., 40 MHz of spectrum). When de-

mand for the PALs exceeds the supply 
of available spectrum, the FCC will ap-
ply its usual auction process (luckily, one 
that is much less complex than the in-
centive auction). However, no auction 
will be held – and no PALs will be is-
sued – when there is only one applicant 
in a license area; in such a case, only 

GAA use will be available in that area. 
(Commissioner O’Rielly has criticized both the 
spectrum aggregation limit and the unavailability of 
PALs when there are no other applicants.) 
 
GAA: The rules provide for opportunistic use of 
the spectrum by GAA users, which means that such 
users can operate wherever spectrum is unused by 
higher-tiered (i.e., IA and PAL) users. In license 
areas where there are no PALs (or incumbents), 
GAA users may have access to all 150 MHz of the 
band; in other areas where PALs are in high de-
mand, but there are no IA users, GAA users will 
have access to at least 80 MHz. (Note that this is a 
change from the percentage-based plan originally 
proposed, which the Commission concluded would 
be confusing and uncertain.) GAA is licensed by 
rule, meaning that GAA users have the status of 
licensed users (i.e., priority above unlicensed users), 
but are not required to obtain (or pay for) individu-
al licenses. However, GAA has no interference pro-
tection from, and must not cause harmful interfer-
ence to, higher tier users. 
 

(CBRS - Continued from page 1) 

(Continued on page 7) 

The “exclusion zones” 
adopted by the FCC 

are 77% smaller than 
originally proposed. 
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The CBRS technical rules are complex, with 
different rules for “Category A” devices (designed for 
lower power, often indoor and/or small cell use) and 
“Category B” devices (designed for professionally-
installed, longer range outdoor backhaul). Devices in 
each of those categories may be used by both GAA 
and PAL users. For tech geeks, we recommend a read 
of the section on received signal strength limits to see 
how the FCC mandates receiver requirements without 
actually mandating receiver requirements. Another 
twist from the norm is that holders of adjacent chan-
nel or geographic licenses may consent to alternative 
reception thresholds by working with the SAS. 
 
An additional note: the FCC has imposed special rules 
for the upper 50 MHz (3650-3700 MHz) that grandfa-
ther existing wireless services and allow GAA access 
around a “Grandfathered Wireless Protection Zone”.  

 
What the Future Holds 

There is a substantial to-do list before 
commercial CBRS service can begin:  
 

The Commission must refine its 
rules in a number of respects. 
Among other things, it must:  
(1) define “use” of spectrum by 
PAL, a determination that will affect the amount 
of opportunistic use by GAA; (2) develop certain 
auction-related rules and procedures to govern 
PAL auctions; (3) establish secondary market (i.e., 
spectrum leasing) rules; and (4) craft more specific 
rules to protect FSS earth stations (one incumbent 
that was pushed around to make room for 
CBRS). The FCC has issued a Second Further 
Notice of Proposed Rulemaking (SFNPRM) seek-
ing comments on these questions. 
 
The Commission must request proposals for and, 
eventually, approve one or more commercial SAS. 
Before they can be approved, of course, the FCC 
will have to review them and confirm that they do 
the job. Given the complexity of the SAS, this 
step may require considerable time. 
 
Environmental Sensing Capability (ESC) will have 
to be developed, authorized and deployed. ESC 
will involve systems of sensors that detect federal 
uses in and adjacent to the 3.5 GHz band. The 
ESC will interface with the SAS so that the SAS in 

turn can direct commercial users to vacate a chan-
nel when their commercial use threatens interfer-
ence to federal operations. ESCs will be devel-
oped by the private sector, but before deployment 
any ESC will first have to be reviewed, certified 
and approved by the FCC, much like SAS. 
 
Priority Access Licenses will have to be auctioned. 
(GAA use can occur on CBRS spectrum prior to 
licensed use by a PAL.) 

 
But still more questions lurk, including whether to 
permit use of technologies such as LTE-Unlicensed 
(a/k/a LTE-U)/Licensed Assisted Access (LAA) in 
the 3.5 GHz band. This controversy has brewed for 
some time. LTE-U/LAA is a new technology, pro-
moted most vigorously by Qualcomm, that relies on 
bonded channels in licensed bands. By placing an ad-
ditional chip in cell phones, wireless carriers using 
LTE-U/LAA can use unlicensed frequencies in addi-

tional to their licensed frequencies. 
Verizon already has announced its 
intent to use both 3.5 GHz and 5 
GHz unlicensed spectrum for LTE-U 
by 2016. Broadband proponents, led 
by Microsoft, have fought against 
this, arguing that LTE-U/LAA will 
interfere with Wi-Fi. Further compli-
cating matters is the fact that LTE-
U/LAA is not yet standardized 

worldwide: Europe and Japan require listen-before-
talk protocols to prevent interference to Wi-Fi, but 
other forms do not. Rather than address this conun-
drum in the SFNPRM, Chairman Wheeler has prom-
ised to open a docket specifically devoted to LTE-U/
LAA questions in the very near term. 
 
Several Commissioners have categorized the CBRS as 
a “playground” or “sandbox” for technological devel-
opment. This may be true. But it remains to be seen 
what type(s) of business for this spectrum (other than 
offloading data) can be designed and successfully im-
plemented given the rules the FCC has adopted. The 
answer will depend on the type and availability of 
equipment that is developed for the band, and wheth-
er investment in that equipment is a sound business 
decision in view of the varying spectrum access that 
the Commission has provided. Certainly, a great range 
of businesses have become successful on other unli-
censed bands (902-928 MHz being the granddaddy of 
them all), but the CBRS scheme has enough new 
twists, such as database control, that the outcome for 
the 3.5 GHz band remains to be seen. 

(CBRS - Continued from page 6) 
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raised questions about whether those entities 
had acted in concert to skew the auction. 

Howls of protest from Capitol Hill and the FCC’s 
8th Floor have now led the FCC to question wheth-
er that practice might be an evil that should be pre-
vented. 
 
From the post-NPRM responses and the AWS-3 
auction experience, the Commission is now seeking 
comments about a range of issues, including: 
 

 The AMR rule. This rule currently attributes to 
a DE the revenues of any non-DE entity that 
leases any spectrum from it. The rule is obvi-
ously a blunt instrument which the FCC is in-
clined to revise. But suggestions submitted in 
response to the NPRM ranged 
from eliminating the rule altogether 
to refining it or even to making it 
blunter. The FCC is now trying to 
sort through its options, it’s seeking 
any helpful direction that com-
menters may wish to provide. 

 The prohibition on joint bidding arrange-

ments. The FCC proposes several measures 
that would either (a) prevent a party from hav-
ing interests in multiple applications or (b) limit 
coordination on bidding activities among the 
multiple parties. Interestingly, by adopting such 
a rule now, the FCC might implicitly be con-
firming that the current rules did not prohibit 
DISH and its friends from engaging in the 
practices they used in the AWS-3 auction. 

 Attribution of non-equity revenues to a DE. 

Under current rules, debt-financed bidding ar-
rangements are not counted as “equity” in the 
applicant, presumably because they are not eq-
uity. The FCC is now considering whether debt 
financing provided by a spectrum-holding enti-
ty in excess of 10% of the total capitalization 
should cause the spectrum-holding entity’s rev-
enues to be attributed to the DE. Along the 
same lines, the FCC is considering other ways 
that DEs with relatively minimal capital contri-
butions would be prevented from relying on 

loans. 

 Attribution of non-controlling relatives and 

directors. Under current rules, the FCC pre-
sumes that an applicant (or the owner of an 
applicant) is controlled by his or her stepsib-
lings, half-siblings, in-laws, and other rather 
remote relations. In real life, though, such ex-
tended family members rarely exercise any con-
trol whatsoever over an applicant’s financial 
affairs, if they’re involved in those affairs at all. 
Sometimes these distant relations are not even 
a part of a person’s life, yet the FCC’s rules 
treat them as dominating figures. Similarly, the 
rules treat each individual director of a compa-
ny as controlling the company, even though 
individual directors – especially those in non-

executive positions – often have 
no individual power to control the 
company. As a result of these 
rules, an outside director – along 
with her halfsister or stepbrother 
– is nevertheless treated as per-
sonally controlling the entire com-
pany. This is likely a particular 

surprise to the siblings, since their annual reve-
nues are being attributed to a company that 
they may never have heard of, much less con-
trol. Doing away with this attribution is a re-
form long overdue. 

 The attribution of personal revenues. Perhaps 
because an individual’s “personal” revenues, 
such as his salary, are pretty personal, the FCC 
has not treated those revenues as attributable 
for DE assessment purposes. Only revenues 
derived from companies that a person owns or 
controls are counted. But now the FCC is ask-
ing whether it should consider personal reve-
nues in determining an applicant’s elibility for 
DE status. 

 Indian tribes. Under current rules, “small busi-
nesses” affiliated with Indian tribes and Alaska 
Native Corporations (ANCs) do not have to 
count the revenues of the tribes/ANCs (other 
than gaming revenues) as elements of their 

(Designated Entities - Continued from page 1) 

(Continued on page 9) 
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gross revenues when they seek to demon-
strate eligibility as a “small business”. The 

FCC (at the urging of Missouri’s Senator 
McCaskill) is now asking specifically whether 
ANC revenues should be exempted in this 
manner. More generally, the FCC is also asking 
whether its treatment of Indian tribes and 
ANCs remains consistent with other Federal 
policies. 

 Deployment schedule. The FCC is considering 
whether the deployment schedules of DEs 
should be more closely scrutinized in an effort 
to encourage entities that receive DE credits to 
actually build and operate systems. 

 The threshold for being awarded a bidding 

credit. The FCC is looking at raising the reve-
nue thresholds used to define DE eligibility. It’s 
also considering whether rural telcos should 
qualify for bidding credits, whether a commit-
ment to build out rural areas should earn a bid-
ding credit, and how multiple bidding credits 
should be aggregated or capped if they are 
adopted. 

 Limiting the application of the former default-

er rule. Finally, the FCC is considering narrow-
ing the scope of the “former defaulter” rule to 
eliminate consideration of small or dated de-
faults which have long been cured. The 
“former defaulter” rule currently requires bid-
ders who have formerly defaulted but who later 
cured the default to pay 50% more in upfront 
auction fees than regular bidders. The idea is 
that that additional burden ensures the former 
defaulter will not default again. There is no em-
pirical evidence that the increased down pay-
ment amount has resulted in fewer defaults by 
former defaulters, so the FCC is asking for 
facts in this regard. Perhaps the former default-
er rule serves no useful purpose whatsoever. 

 
Because the FCC’s decisions in this proceeding will 
affect bids, bidders and bidding strategies in the 
Incentive Auction, it is important for the FCC to 
decide the issues soon. And it appears that the FCC 
has every intention of doing so. Again, original 
comments are due by May 14, 2015 and replies are 
due by May 21. Comments and replies may be filed 
through the FCC’s ECFS online filing system; refer 
to Proceeding Nos. 14-170, 05-211, 12-268, and 
RM-11395. 

(Designated Entities - Continued from page 8) 

has an interest in those standards, as they will 
likely determine the extent to which LTE-U/

LAA can co-exist with Wi-Fi. But normally, the 
establishment of industry standards is left largely to 
the private sector. While the FCC makes a practice 
of having its own experts attend standards-setting 
meetings to monitor the discussions, provide infor-
mal advice and keep tabs on things, the FCC gener-
ally leaves standards setting to the industry partici-
pants. 
 
Still, the PN asks questions that probe into the 
standards setting processes. For example, “What is 
the status of coordination between 3GPP and the 
IEEE 802.11 on LTE-U and LAA, and what is the 
process for coming to agreement on appropriate 
sharing characteristics to ensure coexistence with 
the IEEE 802.11 family of standards?” And “What 

tests or analyses have been performed to under-
stand the impact of LTE-U and LAA on the exist-
ing commercial wireless and unlicensed ecosys-
tems?”  
 
Such questions prompted Commissioner O’Rielly 
to pull out the yellow caution flag. Noting that the 
PN “walks a fine line between reasonable oversight 
and inappropriate interference with the standards 
setting process”, he has vowed to be “vigilant” to 
prevent the Commission from taking sides in the 
standards-setting debate. 
 
Those interested may file comments on or before 
June 11, 2015, and reply comments on or before 

June 26. Comments and replies may be filed 
through the FCC’s ECFS online filing system; refer 
to Proceeding No. 15-105. 

(LTE-U/LAA - Continued from page 3) 

http://apps.fcc.gov/ecfs/upload/display
http://transition.fcc.gov/Daily_Releases/Daily_Business/2015/db0505/DOC-333332A1.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2015/db0505/DOC-333332A1.pdf
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But the Commission is taking the position that the 
initial JPML drawing – triggered by the two supposedly 
premature petitions – is the only drawing that needs to be 
done. As a result, the FCC believes that the net neutrality 
appeal will have to be heard in the D.C. Circuit. We know 
this because the Commission has moved to transfer the 
new Third and Fifth Circuit petitions back to D.C. (From 
the FCC’s motion, it looks like the Fifth Circuit petitioner 
may be gearing up to oppose that transfer; it’s not clear 
what the Third Circuit petitioner plans to do.) 
 
We here in the FHH Telecom Law bunker confess that 
this is a first for us, so we can’t reliably predict whether 
the D.C. Circuit has already locked down this appeal, or 
whether a new drawing will be held. It does strike us, 
though, that the FCC’s approach may have some holes. 
After all, the Commission is taking the position that the 
two premature petitions for review must be dismissed 
because no court had jurisdiction to hear them (thanks to 
their prematurity). But if no court had jurisdiction over 
those premature petitions, how could a JPML drawing 
based on such facially invalid petitions for review be 
deemed to be binding on petitions that were not prema-
ture? Doesn’t that unfairly prejudice the Third Circuit 
filers who, by waiting until the appropriate time to file, 
have (in the FCC’s view) lost any opportunity to have the 
appeal heard in their circuit of choice? 
 

We’ll presumably have a better sense of how this will all 
shake out in the next several weeks. But for now, at least, 
it appears clear that the FCC would be happy to have the 
D.C. Circuit hear the appeal. That would explain the 
Commission’s interesting litigation gambit with respect to 
the recently filed Third and Fifth Circuit petitions. 
 
Why would the FCC prefer D.C.? Perhaps because, even 
though the Commission’s net neutrality efforts did not 
fare well there the first two times, the FCC’s most recent 
“Open Internet” effort was ostensibly designed to follow 
directions implicit in the D.C. Circuit’s last net neutrality 
decision. The Commission may therefore be figuring that, 
if it can convince the D.C. Circuit that the FCC’s latest 
iteration tracks the D.C. Circuit’s Verizon decision closely 
enough, that may do the trick. By contrast, if the Com-
mission were to have to defend its R&O before a circuit 
whose views on net neutrality have yet to be articulated, 
the Commission would likely be far less confident that 
the court might be sympathetic to its approach. It’s a var-
iation on the “Devil you know” conundrum. 
 
Meanwhile, back at the ranch, several parties asked the 
FCC to stay the effectiveness of the new rules, requests 
that the FCC promptly denied.   Those parties may now 
head to court to try to get a stay there. Which court? The 
D.C. Circuit is an obvious choice, but if the whole ques-
tion of a second JPML lottery gets traction, we wouldn’t 
be surprised if the Third and/or Fifth Circuits get drawn 
into the festivities. 

(Net Neutrality - Continued from page 2) 

matter to rest. Manufacturer sells illegal device 
under defective authorization, then fails to contest a pro-
ceeding to revoke the authorization – what more is need-
ed to get the illegal device off the street? It’s not like the 
device is Ultron (powerful evil robot-thing, for those un-
familiar). 
 
Comparing the two orders makes us think that, among 
other things, a possible procedural defect may be to 
blame: faulty service of process. A copy of the 2011 Or-
der was served upon the manufacturer “by first class mail, 
overnight mail, facsimile and email…”  Most likely at 
least the fax and email transmissions made it through, 
assuming the contact information was correct. But per-
haps that’s just not enough given the fact the manufactur-
er is located in China. The more recent Order to Show 
Cause utilized a different method for service: 
 

pursuant to the “Hague Convention on Service 
Abroad of Judicial and Extrajudicial Documents” to 

the Central Authority of the People’s Republic of 
China, Ministry of Justice, International Legal Coop-
eration Center (ILCC), No. 6, Chaoyangmen Nan-
dajie, Chaoyang District, Beijing, 100020, People’s 
Republic of China, to effect service on  Shenzhen 
Tangreat Technology Co., Ltd. … 

 
To our knowledge, this is the first time the FCC has 
served an Order to Show Cause pursuant to the Hague 
Service Convention. Service of process via international 
treaty should hopefully work better than by first class 
mail. But if the FCC still isn’t able to revoke the equip-
ment authorization and get the illegal jammer devices off 
the street, maybe we should just send in the Avengers... 
Hulk, smash! 
 
[NOTE: In another prior post on FCC jammer enforce-
ment against Chinese manufacturers, our very own 
Mitchell Lazarus made the suggestion that service of pro-
cess may need to be accomplished pursuant to the Hague 
Service Convention. Could it be the FCC took his ad-
vice?] 

(Illegal Jammers - Continued from page 3) 
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