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A s expected, the Commission granted the applica-
tion to merge the 2.5 GHz interests of Sprint-

Nextel and Clearwire into a new entity - New Clearwire 
- of which Sprint will have a controlling interest.  The 
merger was pushed through with surprising swiftness 
given the amount of spectrum to be consolidated in one 
company and the ongoing transition of the underlying 
spectrum. 

 
The spectrum in question is in the 2.5 GHz 
band, which is separated into the Educa-
tional Broadband Service, which is set aside 
for noncommercial, educational uses, and 
the Broadband Radio Service, the latest 
incarnation of the old wireless cable li-
censes.  Over the past ten years, this band 
has seen several revisions of the underlying 
authorized uses, first from analog to digital, 

then from one-way to two-way, and now from fixed to 
fixed and mobile broadband uses.  Over the years, sev-
eral companies have tried to cobble the spectrum to-
gether, and have failed.  Try as they might, the licensees 
in this band have never been able to implement a suc-
cessful business model on a national scale.  
 
With the latest revisions in 2006 to the rules which au-
thorize the introduction of mobile broadband uses, the 
industry has now hitched its wagon to the WiMAX plat-
form.  Joining in the wagon train are Intel, Google, 
Comcast, Time Warner and Bright House Networks, 
which are investing $3.2 billion in the merged entity, and 
the resulting combination is valued at $14.5 billion. 
 
The Commission reviewed the merger in the context of 
the potential competitive considerations in both the mo-
bile telephone/broadband service market, and in the 
fixed broadcast market.  Despite finding that the merger 
of the entities would foreclose future competition be-

(Continued on page 7) 

A s the Bush administration stumbles to the finish 
line, there has been a mad dash by Verizon and 

AT&T to acquire erstwhile competitors.  The current 
administration's Antitrust Division has never seen a 
merger it didn't like, an attitude which has resulted in 
unprecedented consolidation in the wireless industry.  
The middle range of regional wireless carriers like Dob-
son, Centennial, RCC and others have all succumbed to 
the blandishments of the majors during this 
period of laissez faire (or should we say laissez 
les bon temps rouler!) consolidation.  Everyone 
expects the new administration to take a 
much less forgiving view of industry concen-
tration, which explains the rush to get anti-
trust sign-off on these deals before the candy 
store closes up shop on January 20 of next 
year. 
 
The latest in this queue is the ALLTEL/
Verizon deal, approved by the FCC earlier this month.  
The merger greatly expands Verizon’s footprint in rural 
areas, something that concerns the many smaller carriers 
who relied on ALLTEL's GSM system in those areas for 
roaming access.   There was little question that the FCC 
would bless the deal, but the conditions imposed and the 
screening process applied were of deep interest. 
 
Initial screen. The news here is that the FCC has 
slightly adjusted the “screen” (i.e., the quantum of spec-
trum held by a single entity) it uses to determine whether 
competition in a given market may be harmed by a pro-
posed acquisition.  The threshold amount of spectrum 
prospectively held by the acquiring company has risen 
recently from 75 MHz to 95 MHz and now to 145 MHz 
under certain conditions.  What has been happening is 
that as more spectrum is made available by the FCC, it 
increases the total amount of spectrum available to com-
peting carriers and thus permits any individual carrier to 

(Continued on page 6) 
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We wanted to make this point to the FCC, along with some observations on the 
engineering data.  But the FCC turned down requests to delay its decision long 
enough to receive public comment on the report.  Yet just last April, the U.S. 
Court of Appeals sent a rulemaking back to the FCC for not taking comment on 
an engineering report.  The “studies upon which an agency relies . . . ,” said the 
court, “must be made available during the rulemaking in order to afford inter-
ested persons meaningful notice and an opportunity for comment.”  ARRL v. 
FCC, 524 F.3d 227, 237 (D.F. Cir. 2008).  That is pretty clear.  We can only 
speculate as to why the FCC did not follow those instructions this time.  Even if 
the aim was to beat the coming hand-over in Administration, there would still 
have been time for a brief comment period. 
 
Instead, despite enormous complexity in the rules, the FCC has put off some of 
the hard technical decisions by adding extra layers to its approval procedures.  
Devices that rely on sensing the spectrum for TV and microphone signals will 
have their applications released for public comment (this is a first), will be tested 
by the FCC in real-world environments (ditto), and will require approval by the 
full FCC, not just the engineering staff.  The all-important details of the required 
testing have not yet been disclosed.  But we can expect long, hard-fought battles, 
complete with extensive lobbying, over the first several devices submitted for 
approval. 
 
White space devices that rely on “geolocation” – i.e., on location-finding via 
GPS, coupled with a database look-up for available channels – will have an easier 
approval process, on the theory that the technology has fewer unknowns.  But 
GPS has the serious downside of not working well indoors, which is where most 
people use their communications devices.  Manufacturers may find themselves 
forced into the more contentious approval regime for sensing devices in order to 
satisfy consumers’ needs. 
 
Despite this FCC  decision against them, the opponents of white space devices 
still have plenty of opportunity to press their case in the laboratories and confer-
ence rooms of the FCC, and possibly in court as well.  

E ngineering and politics do not mix well. 
 

The FCC encountered that truth again last week when it released rules for unlicensed devices in vacant TV frequen-
cies, the so-called "white space" spectrum. 
 
The idea is controversial because unlicensed devices pose a potential risk both to TV reception and to the wireless 
microphones that use empty TV frequencies. The idea became more controversial a month ago when the FCC's own 
engineers released a report showing that white space devices might indeed cause interference, especially when an 
adjacent TV channel is in use.  The report concluded, however, that white space proponents had shown “proof of 
concept.”  The proponents seized on this language as establishing that white space devices could safely be de-
ployed.  We noted once before that the Wright brothers established “proof of concept” at Kitty Hawk – that is, they 
proved the feasibility of powered, heavier-than-air flight.  But it still took another thirty years to develop safe, com-
mercial air travel.  “Proof of concept” does not mean ready for everyday use. 
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O n October 10, 2008, the President signed into 
law the Broadband Data Improvement Act 

(Public Law No: 110-385).  The Broadband Data 
Improvement Act predominantly mandates informa-
tion gathering by several governmental entities in-
cluding the Federal Communications Commission 
but also alters some of the reporting requirements 
imposed on broadband companies. 
 
The legislation requires that within 120 days after 
enactment of the Act, the FCC must issue an order 
in WC Docket No. 07-38 (Broadband Data Collec-
tion) which shall at least: (1) revise the definitions of 
advanced telecommunications capability, or broad-
band; (2) identify tiers of broadband service in which 
most connections can reliably transmit full-motion, 
high definition video; and (3) revise certain provider 
reporting requirements to enable the FCC to identify 
actual numbers of broadband connections by cus-
tomer type and geographic area. The FCC Form 477 
reporting requirements are to be revised to require 
filing entities to report actual numbers of broadband 
connections and second generation broadband con-
nections by customer type and by geographic area 
using 5-digit postal zip code plus 4-digit location.  
The Act allows the FCC to revise the definition of 
broadband capability as it deems necessary and does 
not provide further guidance as to how it should be 
defined. 
 
There are also provisions of the Act to improve in-
formation on broadband usage.  In order to improve 
census data on broadband services, the Secretary of 
Commerce, in consultation with the FCC, shall ex-
pand the American Community Survey conducted by 
the Bureau of the Census to collect information for 
residential households to determine the use of com-
puters at residential addresses, subscription to Inter-
net services and whether Internet services are dial-up 
or broadband.  The Comptroller General is required 

(Continued on page 6) 
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T he FCC has granted in part a request by Global-
star Licensee LLC (Globalstar) to modify its 

authority for an ancillary terrestrial component 
(ATC) to be operated in conjunction with the 
Globalstar Mobile Satellite Service (MSS) system.  
The FCC authorized Globalstar to use the WiMAX 
air interface protocol and granted an interim waiver 
of the ATC “gating criteria”.  The FCC's Order and 
Authorization permits Globalstar and its spectrum 
lessee, Open Range Communications, Inc. (Open 
Range), to begin deployment of a rural broadband 
service consistent with a $267 million loan commit-
ment from the Rural Development Utilities Program 
of the U.S. Department of Agriculture.  The ATC 
spectrum authorized to Globalstar is the 1610-
1617.775 MHz band and from 2483.5-2495 MHz.   
 
The FCC conditioned its interim waiver on Global-
star launching its second-generation satellite constel-
lation within two years and offering a dual-mode 
handset by 2011.  Globalstar's authorization will be 
rescinded if the anticipated deadlines for compliance 
with the gating criteria are not met. 
 
The FCC's vote was a 3-2 split, with Chairman Mar-
tin in a rare dissenting role.  Both Martin and Com-
missioner McDowell dissented, and expressed their 
concern that the Globalstar waiver would set an in-
appropriate precedent. The concern is that satellite 
carriers will use the “ancillary” ground-based systems 
to deliver most of their service rather than making 
satellite delivery their focus. The majority approved 
the waiver to facilitate the provision of rural broad-
band.  Globalstar announced that the authorization 
would enable its partner, Open Range, to deploy 
wireless WiMAX services to over 500 rural Ameri-
can communities that currently do not have adequate 
access to terrestrial-based broadband voice and data 
services. 
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T wo developments in the 700 MHz industry have 
bolstered the survival of the FCC’s Open Access 

rules.  However, two FCC Commissioners lament that 
the agency has missed an opportunity to clarify the 
meaning of the Open Access rules. 
 
In late 2007, the FCC adopted service rules for the 
new 700 MHz band.  The FCC rules permitted the 
frequency to be used for flexible fixed, mobile and 
broadcast uses.  In addition, for a certain slice of spec-
trum – the C Block at 746-757 and 776-787 MHz – 
the FCC adopted a rule requiring licen-
sees to allow their customers to use 
devices and applications of the cus-
tomer’s choice on the network.  This 
rule became known as the Open Ac-
cess rule and it was championed by 
internet-based companies such as 
Google and Skype. 
 
Shortly after the rules were adopted, the cellular indus-
try trade group appealed the FCC’s decision to adopt 
the Open Access rules. The auction nevertheless 
started in January and brought billions of dollars into 
the treasury. By the end of the auction in March, Veri-
zon had won most of the C-Block licenses. 
 
With the trade group’s lawsuit pending at court, 
Google also chimed in on the Open Access rules. 
Google filed an application at the FCC demanding that 
the FCC “clarify” its open access rules and print such 
clarification on every C-Block license that Verizon had 
won. 
 
The drama drew to a close this November as the trade 
group dropped its lawsuit and the FCC issued the li-
censes to Verizon.  The trade group filed a voluntary 
motion to dismiss its court case on Monday, Novem-
ber 10.  Three days later, the FCC released an Order 
declaring that it would not clarify the existing Open 
Access rule but that it would print a sentence on every 
C-Block licenses to remind winning bidders that their 
operations must be according to the FCC Rules.   
 
As part of the Order granting the licenses, the FCC 

dedicated a few paragraphs to reminding the industry 
about the agency’s competition analysis. The FCC’s 
decision to do a competition analysis for new licenses 
follows the same procedures that it uses when it does 
mergers and acquisitions – a two-part initial screen 
followed by a market-by-market analysis, if needed. 
 
The first part of the initial screen involves a compari-
son of subscriber concentration before and after the 
license (or merger) is approved. The second part of the 
screen entails a review of the raw number of mega-

hertz controlled in a market. The 
threshold varies depending upon the 
transaction, but the FCC chose 95 
megahertz in the analysis of the 700 
MHz licenses.   
 
The FCC continued to a market-by-
market analysis and determined that its 

six factor determination permitted the grant of all of 
the 700 MHz licenses under consideration. The FCC 
reviewed the following six factors: 
  
 the total spectrum available for mobile telephony 

use; 

 the particular applicant’s portion of available spec-
trum;  

 licensees in the market and their spectrum hold-
ings;  

 licensees currently providing service in the market;  

 whether current service providers, who may be 
capacity-constrained in the near-term, can access 
additional spectrum in the market either through 
auction or on the secondary market; and 

 licensees currently holding spectrum that could 
enter the market to provide service. 

Readers who are considering acquiring licenses, either 
through direct acquisition of new licenses from the 
FCC, acquisition of licenses from other licensees, or 
the acquisition of other licensees themselves, should 
bear the FCC’s analysis in mind.  Due to the 95 MHz 

(Continued on page 5) 
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O n the final day of a statutory deadline to imple-
ment the New and Emerging Technologies 

(NET) 911 Act (Net 911 Act) enacted by Congress in 
July, Chairman Martin’s attempts to include a dual-
mode phone requirement that was vehemently op-
posed by T-Mobile and other wireless carriers were 
thwarted. 
 
Commissioners Adelstein, Copps, McDowell and Tate 
uniformly opposed a draft order circulated by Martin 
which included a provision requiring car-
riers to provide roaming partners with 
each caller’s “last-known cell site.”  Such 
a requirement would force T-Mobile and 
other carriers with dual-mode phones to 
enter agreements with all roaming part-
ners, ensuring that they have information 
concerning the cell site most recently 
“registered” by each user’s phone while 
entering the partner’s territories.  
 
Martin insisted that the absence of such a requirement 
could leave mobile voice-over-Internet-protocol 
(VoIP) customers without adequate 911 service while 
roaming outside of their service providers’ footprints.  
T-Mobile asserted that such a requirement would en-
danger its “Unlimited Hotspot Calling” service which 
uses Wi-Fi/GSM handsets. 
 
The other four Commissioners insisted on the imple-
mentation of the Net 911 Act without the additional 
requirement, stating that the last-known cell site re-
quirement is just one approach to mobile VoIP autolo-
cation.  Whether this requirement is the best approach 
will likely be determined in a separate proceeding.  The 
Commission majority felt that it was premature to im-
pose the requirement without examining other op-
tions.  In the meantime, the Commission was required 
to implement the Net 911 Act, which it did on the 
deadline mandated by Congress. 

“I certainly look forward to addressing [the last-known 
cell site requirement proposal] as soon as possible,” 
Copps wrote in a separate statement, “but there is a 
right way and a wrong way to proceed.  The truth re-
mains that today we do not know if ‘last known cell’ or 
some other technology (or perhaps some combination 
of approaches) will best protect American consumers.  
We should not be locking carriers (and their consum-
ers) in to a particular technology over the long run un-
til we know that it is the correct technology.” 

 
What the FCC’s adopted rules do include is 
the right for interconnected VoIP providers 
to access all “capabilities” necessary to pro-
vide 911 and E911 service, such as selective 
routers and the automatic location identifi-
cation (ALI) database.  The NET 911 Act 
requires that “the rates, terms and condi-
tions under which access to 911 and E911 
capabilities is provided” must be the same 

as those made available to CMRS providers.  Access to 
the capabilities is limited solely for the purpose of pro-
viding E911 service, regardless of whether a capability 
is being used by a CMRS provider.  The Commission 
hesitated to issue a list of specific capabilities subject to 
the rules or of entities with ownership or control of 
the capabilities, stating that “the nation’s 911 system 
varies from locality to locality, and overly specific rules 
would fail to reflect these local variations.” 
 
While the Commission met Congress’ deadline to im-
plement the NET 911 Act, it is likely that the “last-
known cell site” and other proposals to strengthen 
VoIP 911 service will be revisited in the near future.  
“Given the tight Congressional deadline for imple-
menting the Act, and wide concern about limiting the 
development of more robust E911 solutions, it is ap-
propriate for the Commission to resolve those issues 
in a separate proceeding,” wrote Commissioner Adel-
stein in a separate statement. 

Interconnected VoIP 
providers have the 
right to access all 

“capabilities” neces-
sary to provide 911 
and E911 service. 

Martin face-pushed on “last-known cell site” 

Net 911 Implemented 
Interconnected VoIPers gain 911/E911 access 

By Ron Whitworth 
whitworth@fhhlaw.com 

703-812-0478 

threshold selected by the FCC for these 
700 MHz licenses, Verizon clearly was 
subjected to the competition analysis.  

However, the application of the formula cast a net that 
dragged in Union Telephone Company and a single 

rural license in Lincoln, Wyoming.  Eventually, the 
FCC granted both companies their licenses and dem-
onstrated why bidders and acquiring companies should 
conduct a full market analysis before undertaking ex-
pansions. 

(700 MHz Open Access -Continued from page 4) 
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to conduct a study to evaluate additional 
broadband standards that may be used to 
provide users more accurate information 
about the cost and capability of their 

broadband connections and to compare the broad-
band use with other countries.  The Small Business 
Administration Office of Advocacy is required to con-
duct a study on the impact of broadband speed and 
price on small businesses.  Last but certainly not least, 
the Act provides for grants to develop and implement 
statewide initiatives to identify and track the availabil-
ity of broadband services within each state.   
 
The passage of the Act is intended to respond to criti-
cism leveled against the FCC's data-gathering and ac-
curacy of measurements of broadband use.  For exam-
ple, previously if a single subscriber in a zip code had 
broadband Internet access, the entire region was con-

sidered covered.  Also, previously the FCC set its 
minimum standard for broadband from 200 kbps.  
However, the FCC announced in June that it was re-
vising its data collection systems, including the mini-
mum standard for broadband, to 768 kbps, the average 
speed of a slow DSL connection.     
 
It is unclear what degree of information the various 
public agencies may decide they need to gather and 
use.  The Act is largely silent on the types and extent 
of information that will be needed to assess broadband 
service deployments.  While the professed purpose of 
the new law is simply to encourage deployment and 
adoption of broadband technology, there is a "Big 
Brotherish" aspect to this type of well-meaning 
“information gathering” that troubles our civil libertar-
ian instincts. If, as the old saying goes, “knowledge is 
power,” where is all this information going and who 
will have the power? 

(Broadband Data Demanded - Continued from page 3) 

hold a bigger share.  Now that AWS-1 is 
coming on line, BRS is being rolled out, 
and the 700 MHz band will be available 
next February, the FCC could legitimately 

expand the spectrum pie by that amount, allowing in-
dividual slices to be bigger. So the FCC in this case 
and in the future will use 145 MHz as its threshold in 
markets where both BRS and AWS-1 are available, 125 
or 115 MHZ where one of the other is 
available, and 95 MHz where neither is 
available.  The FCC also clarified in a re-
lated Order (see article, page 4) that this 
screen will be applied to acquisitions made 
via auctions, though it is difficult to see 
how this could be applied post-auction to 
preclude acquisition of a given license. 
Divestiture.  Verizon voluntarily and in-
voluntarily must divest itself of spectrum in 105 mar-
kets. 
Roaming. Verizon agreed to maintain ALLTEL's 
GSM system “indefinitely” which gives small GSM 
carriers comfort for an indefinite amount of time that 
they will have a place for their customers to roam.  It 
also agreed to honor ALLTEL’s roaming agreements 
for the longer of four years or the current term.  Since 
many carriers depend on ALLTEL for roaming in 
many rural markets, we can expect much nail-biting, 
filing of complaints, and thrashing about in four years 
when the roaming agreements (and probably the GSM 
system) bid adieu to the industry.  The Commission 
did not require Verizon to make data roaming avail-
able since this subject is being considered in a larger 

rulemaking context. 
Handset exclusivity.  The Commission did not re-
quire Verizon to eschew exclusive handset deals with 
manufacturers, again noting that this subject is being 
considered in a broader rulemaking. 
Open development and network access. Ditto.  The 
FCC did not see a need here to impose net neutrality 
obligations on Verizon until the issue is decided gener-

ally, nor to require Verizon to open its 
network (more than it already has) to 
independent consumer devices. 
Universal Service support.   In one of 
the more significant if little discussed 
elements of the merger, Verizon volun-
tarily agreed to gradually give up its rights 
to high cost Universal Service support for 
wireless operation over a five-year period.  

ALLTEL was the single largest recipient of USF sup-
port, so this concession should make hundreds of mil-
lions of dollars of USF support available to other carri-
ers under the cap which is presently in place.  Perhaps 
Verizon figured that its USF support was going to 
drop anyway under the new USF distribution regime, 
but still this could afford some competitive ETCs 
short term benefits by freeing up money under the 
cap. 
E-911. Verizon committed to meet the higher loca-
tion accuracy thresholds sought by the public safety 
community on a county-by-county basis.  The FCC is 
likely to impose this requirement on all carriers shortly.  
 
Verizon may now kiss the bride.    

(ALLTEL/Verizon - Continued from page 1) 
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tween the two parties in these markets, the 
Commission determined that the anti-
competitive concerns raised by the merger 
were outweighed by the merger’s facilita-

tion of the build-out of this valuable spectrum. 
 
In doing so, the Commission made several critical de-
terminations that underscore the overarching goals of 
the Commission in granting this merger.  Specifically, 
the Commission determined that it would not include in 
its analysis the spectrum under lease to these two enti-
ties from the educational licensees when determining if 
the merger would be anti-competitive.  While the Com-
mission noted that long-term 30-year leases were in use, 
the Commission agreed with the applicants that the spe-
cial educational purpose of the spectrum, along with the 
right of the educational institutions to recover a portion 
of the spectrum after 15 years, “complicate 
use of this spectrum for commercial pur-
poses.”   
 
Further, in determining the size of the market 
to measure the impact of the merged entity, 
the Commission used the Cellular Marketing 
Area and Component Economic Area, rather 
than the Basic Trading Area by which the 
commercial spectrum has been auctioned in 
the past.  In doing so,  the Commission considered both 
the urban and rural service provided by other mobile 
telephone providers, rather than just looking at the im-
pact that the merger would have in the 2.5 GHz market.   
 
Thus, by reducing the size of the 2.5 GHz spectrum 
slice under review, and increasing the size of the spec-
trum pie by expanding the defined market, the Commis-
sion ultimately found that the merger would not raise 
anti-competitive concerns.  It is a classic case of setting 
the definitions for the analysis in a way that would ulti-
mately support the conclusion.  Clearly, when compared 
against the larger mobile telephone/broadband service 
industry, the consolidation of the unbuilt WiMAX sys-
tems will have very little impact on the industry in the 
near future.   
 
However, when looking at those which hold licenses, 
either commercial or educational, the only game in town 
is the New Clearwire.  If a commercial entity seeks to 
acquire equipment, or build-out services, it must now 
deal with the elephant in the room for cost and compe-
tition for resources.   Further, if educational institutions 

seek to lease a portion of their spectrum to raise money 
for their educational programs, there is now only one 
fish in the sea.  There was very little, if any, considera-
tion raised by the Commission on these points.  Fur-
ther, in the future, when the Commission seeks to li-
cense the “white spaces” of this spectrum to educa-
tional institutions, one can be sure that the puppeteer 
behind the curtain will be New Clearwire. 
 
Also, while parties pressed the Commission to require 
the combined entity to forsake exclusive handset agree-
ments and promote network openness, the actual order 
granting the merger did neither.  Instead, the merged 
entity pledged to enter into negotiations for 
“commercially reasonable terms and conditions” for 
network openness and roaming agreements, and the 
Commission delayed the handset agreement issue for 
consideration in a different rulemaking proceeding. 

 
Finally, the Commission accepted the 
voluntary commitment of New Clearwire 
both (a) to phase out its pursuit of univer-
sal service high cost support over the next 
five years, and (b) to implement E911 
requirements on location accuracy and 
reliability.  Under the terms of its com-
mitment, New Clearwire will ensure that, 
within two years after the merger, 2/3 of 

the E911 calls will be accurate to within 50 meters in all 
counties, 80% of the E911 calls will be accurate within 
150 meters in all counties, and within eight years, 90% 
of the E911 calls will be accurate within 150 meters.   
 
With the concurrent merger of Alltel and Verizon (see 
article, page 1), along with the recently approved merger 
of Sirius and XM, it is clear that the Commission has 
not found a merger it doesn’t like.  While some consoli-
dation in the industry may have been foreseeable, it is 
nearly impossible to conceive of a merger the current 
Commission would not approve.  With the new Ad-
ministration coming into office in January, 2009, it will 
be interesting to see if the new Commission will take a 
more pro-competitive, anti-consolidation perspective 
on the consolidation of the telecommunications indus-
try.  President-elect Obama has pledged to reinvigorate 
antitrust review of telecommunications mergers, so we 
may see a more thorough review of potential mergers in 
the future, perhaps telling future consolidators, “No, 
You Can’t!” 

(Sprint-Nextel/Clearwire - Continued from page 1) 

It is a classic case of 
setting the definitions 
for the analysis in a 

way that would  
ultimately support 

the conclusion.   



Page 8 November 2008 FHH Telecom LawFHH Telecom Law  

Screen out, Cap in? FCC considers spectrum  
ownership limits below 2.3 GHz – The FCC put out a 
public notice seeking comment on a Petition for Rule-
making to establish a cap on spectrum below 2.3 GHz. 
The petition was filed by the Rural Telecommunications 
Group, Inc. seeking to create a rule that would limit 
ownership of commercial spectrum under 2.3 GHz.  
 
The proposed rule would prevent a licensee of any com-
mercial terrestrial wireless spectrum under 2.3 GHz from 
having an attributable interest in more than 110 MHz 
that has any significant overlap in any county. The Com-
mission currently applies a spectrum “screen” in assess-
ing proposed mergers and acquisitions for anti-
competitiveness.  Adoption of the proposed rule 
would make the screen a mandatory barrier. It 
would also fix the cap in regulatory cement 
since it would require a rulemaking to 
change it. (The “screen,” as we see in 
the Verizon/ALLTEL and Clearwire/
Nextel mergers discussed elsewhere in 
this issue, can be easily adjusted as 
different quanta of spectrum come 
into usage.) 
 
The petition was filed with the Commis-
sion back on July 16 and was published in 
the Federal Register on October 22. Initial 
comments are due December 1 and reply comments 
are due December 22. 
 
Handset devices for one; Handset devices for all – 
The Rural Cellular Association (RCA) has petitioned the 
FCC to prohibit manufacturers of mobile handset de-
vices from entering into exclusive distribution or sales 
agreements with mobile radio licensees. Public awareness 
of these exclusive arrangements came to the fore when 
AT&T Wireless introduced the much ballyhooed iPhone. 
There was strong interest in this handset from the public, 
but Apple had an exclusive deal with AT&T, so you had 
to be an AT&T subscriber to get access to the handset.  
Other popular handset models have come out with simi-
lar strings attached.  RCA argues that such arrangements 
are anti-competitive since they prevent smaller carriers 
who lack the market power of the giants from getting 

access to the handsets that their customers want.  The 
exclusive deals also have the effect of limiting the variety 
of handsets that carriers can get access to – an important 
consideration since the hearing aid compliance rules re-
quire regular "freshening" of the carriers’ product lines. 
 
Comments on this petition are due no later than Decem-
ber 2, 2008. 
 
It's November. Do you know where your CPNI  
certification is? – A few months ago many common 
carriers across the land were surprised to receive nasty 
little missives from the FCC demanding to know why 
they had not filed CPNI certifications last February.  The 

protection of Customer Proprietary Network Infor-
mation was all the rage at the FCC a few years 

ago when the news media and Congress 
discovered that unscrupulous persons 
had been getting access to private cus-
tomer telephone call information by 
“pretexting” and other means. As 
part of its blitzkrieg to stamp out that 
practice, the FCC required common 
carriers to file an annual certification 

that they were in compliance with the 
CPNI protection rules and that no 

breaches had occurred. They then laid 
heavy $100,000 fines on the backs of a few 

hapless carriers who inadvertently (or not) had failed 
to file the certification. 
 
Many people had thought that this CPNI obligation ap-
plied only to providers of voice services like POTS or 
cellular.  So it was a surprise when microwave carriers, 
satellite operators, international resellers and others re-
ceived ominous letters of inquiry regarding their failure 
to comply. The FCC is still sifting through the responses 
and to our knowledge no fines have yet resulted from 
the last round of threatening letters.  However, it's worth 
reminding all common carriers that the FCC expects 
them to submit the CPNI certification no later than 
March 1st of next year. This means that they must al-
ready have a CPNI policy in place and an officer desig-
nated to oversee the policy, since these are elements of 
the certification.   A word to the wise….   
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Upcoming Deadlines 
Several upcoming deadlines to keep in mind: 
Intercarrier Compensation/USF Rulemaking: November 26 
Prohibition on Handset Exclusivity: December 2 
Spectrum Cap: December 1 
Hearing aid compatibility compliance report: January 15  
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