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Major Kid Vid Revisions Coming Soon…
as the FCC Releases a Draft NPRM
by Sekoia Rogers
rogers@fhhlaw.com
(703) 812-0424

W

hen FCC Commissioner Michael O’Rielly published a blog post back in January that called
for the reexamination of the Children’s Programming Requirements, we questioned
whether the requirements would still exist in the near future.
We can now report that we are not likely to see the complete demise of the FCC’s Children Programming Requirements (colloquially known as “Kid Vid”). Instead, the FCC released a draft
Notice of Proposed Rulemaking (NPRM) on June 21 intended to significantly relax the Kid Vid
rules. The Commission adopted this NPRM at its July Open Meeting which includes proposals to 1)
revise the “Core Programming” definition, 2) ease the agency’s renewal processing guidelines to
create a Kid Vid framework that encourages special sponsorship efforts and special non-broadcast
efforts, 3) reexamine the FCC’s rules that require Core Programming on multicast channels, and 4)
reconsider the agency’s preemption policies. These proposals are guided by the directives of the
Children’s Television Act of 1990 (CTA), which requires the FCC to consider, in its review of television license renewals, the extent to which the licensee “has served the educational and informational needs of children through its overall programming, including programming specifically designed to
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As stated by the FCC, this NPRM results from the
changing dynamics in the way young viewers consume
video programming and the comments received from
the public in the FCC’s Modernization of Media Regulation Initiative proceeding. The Commission’s goal is to
modify the outdated requirements so that broadcasters
will have greater flexibility to better serve the educational and informational needs of children through its overall programming.
Let’s get into the nitty gritty of each proposal:
I. Changes to the Core Programming Definition
and Requirements: The FCC seeks comment on revisions to its definition of “Core Programming,” which is
currently defined as programming that meets the following criteria:
(Continued on page 2)
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Serves the educational and informational needs of children
ages 16 and under as a significant purpose;
At least 30 minutes in length;
Aired between the hours of 7:00 a.m. and 10:00 p.m.;
A regularly scheduled weekly program;
Identified as specifically designed to educate and inform children by the display on the television screen throughout the programming of the “E/I” symbol;
Instructions for listing the program as educational/informational, including an indication
of the intended age group, are provided to publishers of programming guides; and
The educational and informational objective along with the target child audience are reported in the licensee’s Children’s Programming Report.

Of those criteria, the FCC has tentatively concluded to eliminate the requirements for programming to be at least 30 minutes in length, regularly scheduled, and the requirement by
noncommercial stations to identify programming with an E/I symbol on the screen. The FCC
is seeking comment on whether commercial stations should also be exempt from identifying
programming with an E/I symbol, whether the time
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The FCC has tentatively concluded that only reporting
on current programming (as opposed to future planned
programming as currently required) is necessary, but it
is seeking comment on 1) whether reporting about target age groups is necessary, 2) additional methods to
streamline reporting, and 3) whether the FCC should
eliminate the requirement to place the Form 398 in the
public files (although with electronic filing, that now
occurs automatically when the report is filed with the
FCC).
II. Renewal Processing Guidelines: The FCC also
seeks comments on the two methods that it uses to
evaluate whether a station meets the Kid Vid rules.
The first method, known as the “safe-harbor” method,
allows Media Bureau staff to grant a station’s license
renewal if the broadcaster can demonstrate that it pro-
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vided an average of three-hours per week of Core Programming during
the license term. In the NPRM, the FCC seeks comment on the costs and
benefits associated with this requirement and how it affects the delivery
of broadcast content to consumers. The Commission also seeks comment on whether
there is still a need for quantitative processing guidelines for determining compliance
with the Children’s Programming Requirements.
The second method is designed for stations that rely on special sponsorship and special non-broadcast efforts. While the CTA allows the FCC to consider those efforts in
addition to consideration of a licensee’s programming to evaluate whether a licensee
has served the educational and informational needs of children, few broadcasters have
taken advantage of this opportunity to date due to the additional regulatory hurdles.
The most significant such hurdle is the requirement for the full Commission, rather
than the Media Bureau, to approve the children’s programming portion of renewal applications that do not met the “safe harbor” described earlier. In the NPRM, the FCC
seeks comment on how to help create a framework under the second method and how
it would help broadcasters to fulfill their children’s programming obligations.
III. Multicasting Stations: The FCC proposes to eliminate the requirement that a
station air additional Core Programming on its multicast digital streams. The agency
also tentatively concludes that the CTA does not require that a station air Core Programming on its primary stream. If this proposal is adopted, this would allow a station
the flexibility to air its required Core Programming on its primary stream or on any of
its free, over-the-air multicast streams.
The FCC also tentatively concludes that a station can only satisfy its Core Programming Requirements by airing programming on digital streams with comparable MVPD
carriage is no longer necessary. These proposed rule changes could result in Core Programming airing only on an over-the-air stream, rather than one with MVPD carriage.
The FCC also seeks comment on how these rule changes would impact the ATSC 3.0
rules that were recently adopted (which we wrote about at CommLawBlog). For example, the FCC asks whether it needs to build into the ATSC 3.0 rules the flexibility for a
broadcaster to air Core Programming on only its 1.0 or 3.0 stream, rather than requiring that the programming air on both.
IV. Preemptions: The FCC asks if it should revise its preemption policies or if the
other rule changes it proposes will eliminate the need for preemptions.
The FCC officially adopted this NPRM at its July 12 Open Meeting. The public will then
be invited to submit comments about the proposals. Comments on changes to the limits on commercial matter in Children’s Television Programming will not be considered.
We will provide updates of any changes once the final NPRM has been published and
once comment dates are set.
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LPTV/TV Translator Minor Change Freeze Lifted
by Peter Tannenwald
tannenwald@fhhlaw.com
(703) 812-0404

T

he FCC has lifted the freeze on filing applications for minor changes in existing
Low Power TV (LPTV) and TV translator stations, effective as of July 3.

The freeze was lifted without advance warning, and applications will be processed on a
first-come, first-served basis. This process is different from the recent window for filing
displacement applications seeking new channels, where all applications filed while the
window was open are being processed if they were filed on the same day. This time, if
conflicting applications are filed on different days, the earliest application filed will
prevail, and later filings will be dismissed. All applications filed on the same calendar
date will be treated equally, regardless of the time of day they are filed. All applications
must be filed electronically, and the calendar day does not close until 11:59 p.m. EST.
The lifting of the freeze applies to only secondary services – LPTV
and TV translator stations. Minor change applications for full power
and Class A TV stations remain frozen. Applications may be filed for
only minor changes to authorized facilities and pending applications,
which means that the protected service contour of the requested facilities must overlap the previously authorized or proposed protected
contour, and a transmitter site may not be moved more than 30
miles. The freeze remains in place for both major changes and minor change displacement applications, which means that no application may request a channel change or
large site move. Applications may request minor changes in both existing licensed stations and unbuilt stations authorized by granted construction permits.
Applications will not be accepted for new digital channels to serve as companions to
stations that still have analog licenses or construction permits; nor may any applications be filed for new stations.
The FCC’s Public Notice, released last week, states that the purpose of the freeze was to
maintain a stable database of LPTV and TV translator facilities while full power and
Class A stations were applying for facilities pursuant to the repacking of the TV spectrum from Channels 2-51 to Channels 2-36. Since the application window for full power and Class A stations to request changes has closed, the FCC no longer sees a need to
restrict secondary services from making changes that are a normal part of the broadcasting business. As has always been the case, applications for minor changes will have
to protect both authorized facilities and pending applications by full power and Class A
stations.
If you have any questions about the new filing opportunity or would like assistance on
making a file, our attorneys are ready to help at 703-812-0400.
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‘’Leased’ Access or ‘Least’ Access? FCC Chucks 2008 Order and
Asks What It Should Do Next
by Peter Tannenwald
tannenwald@fhhlaw.com
(703) 812-0404
Requirements that cable television systems make a certain amount of channel capacity
available for leasing to non-affiliated programmers have been in place since the time
when George Orwell predicted that “Big Brother” would control the world – 1984. The
leasing rules have never brought about an active leasing marketplace. The FCC is now
taking another look at the situation, issuing a Further Notice of Proposed Rulemaking in an old 2007 docket and inviting comments on whether to stir the soup, add ingredients, or maybe even dump out the pot and try some other recipe.
The availability of cable channels for commercial leasing is embodied in Section 612 of
the Communications Act (47 USC § 532). In 1992, Congress amended the statute to allow the FCC to regulate leasing rates, which might suggest a desire to prohibit price
gouging; but they threw in a little twist by saying that the rates must not adversely affect the cable operator, its financial condition, or its market development. Those words
opened the door to legal skirmishes about what it means not to affect financial condition adversely.

The rate rules adopted in 1993 were upheld in court, establishing that cable operators
can’t be required to make less on leased access than they can make from other uses of a
channel. When the FCC revised the rate rules in 2008, cable interests went to work
again and won a court stay, based on potential harm caused by low rates and the possibility that leased channels could displace other programming. They also got the Office
of Management and Budget (OMB) to take the rather rare step of disapproving several
of the provisions based on the burden they imposed on cable operators. Fast forward to
today: the 2008 rules remain subject to the judicial stay and without OMB approval,
the old 1993 rules remain in effect.
What’s wrong with the 1993 rules? Well, almost no one
could afford to lease channels the way they were priced,
so it was pretty clear that if Congress intended to encourage leased access, that goal was not achieved. Also,
the FCC’s rate rules specified only maximum permissible rates. Cable operators were permitted to discriminate, offering lower rates to lessees they preferred, and
only a few channels had to be made available for leasing; so it was difficult in practice for programmers who
were not in favor to lease channel capacity. For example, some people thought that low power TV stations
without must-carry rights might be good prospects for
leasing channels, but most couldn’t pay the freight.
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From the point of view of cable operators, however, they were properly not required to lose
money, as they are not common carriers; and the law recognized that cable channels are the
property of the cable operator, which can steer their use toward content that would likely attract the most viewers.
The FCC now figures that after 10 years of a litigation stalemate, it’s time to scrap the 2008
rules and figure out what it oughtta, shouldda, wouldda do. It asks what the state of the leasing market is today and whether market conditions, including the availability of competitors
to cable, indicate that cable leasing still needs to be regulated. The statute is still in place, so
channels must be made available for leasing; but the FCC doesn’t have to regulate leasing in
detail.
Among the suggested possibilities are requiring that a prospective lessee demonstrate that it
is bona fide, which includes specifying the desired lease term, time slot, start date, and nature
of programming, thus preventing simple inquiries that say “I want a channel – how much?”
Cable operators might be given more time to respond to requests, with more leniency for
small cable operators than for large ones. Cable operators might have to specify a contact person for leasing inquiries, and disputes might include three pleadings rather than two. So that
it can better identify what issues merit its attention, the FCC also asks what the problems are
with leased access overall.

At least two of the Commissioners, in separate statements, have indicated some skepticism as
to whether the 21st Century marketplace requires regulation of channel leasing at all and
whether the First Amendment rights of cable operators are implicated. The deadline for
comments is July 30, with reply comments due Aug. 13, which may make it difficult for smaller entities to participate.
So will we end up with – more “leased” access or what some people today say has been “least”
access? Only the Swami knows, and he’s not talking.
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U.S. v. AT&T and Time Warner: The Death of the
‘Must-Have’ Programming Theory
by Paul Feldman
feldman@fhhlaw.com
(703) 812-0403
In a decision issued last month, Judge Richard Leon of the U.S. District Court for the District
of Columbia approved the proposed merger of AT&T and Time Warner. In doing so, he rejected the “must-have” programming theory that was the core of the government’s antitrust case
seeking to block the merger. The “must-have” programming theory asserts that multi-channel
video programming distributors cannot succeed without access to certain television programming (in this case, Time Warner’s popular cable channels such as HBO, TNT, TBS, CNN, etc.),
and that if owners of such “must-have” programming deny a distributor access to that programming on competitive terms, that would destroy the distributor and deeply harm competition in the video marketplace.
That theory was rejected when Judge Leon ruled that the merger would not violate antitrust
principles. But, this was not the first venue where the “must-have” programming theory
failed: cable TV and satellite operators have asserted the theory for years in proceedings at the
FCC, in an attempt to regain some leverage against TV stations in retransmission consent negotiations, but the FCC never endorsed it. This court decision may be the final blow to the
“must-have” programming theory, but if so, the theory was ultimately killed by recent changes
in the video marketplace, particularly Internet distribution of diverse and smaller programming packages.
In rejecting the government’s antitrust claims, Judge Leon first noted the importance of the
recent rise of Internet-distributed “over-the-top” video programming packages, including
“lower-cost, better-tailored programming content … of leading [subscription video on demand

(Continued on page 8)
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providers – “SVODs”] in particular, including Netflix, Hulu, and Amazon Prime ….” Judge
Leon also pointed to the growth of “cord cutting” and “cord shaving,” that is, when a
household “departs a traditional [multi-channel video distributor—“MVPD” such as a cable TV or satellite operator] for one of the many virtual MVPDs, which … typically carry
smaller bundles of networks at lower price points.”
Judge Leon then laid out the government’s theory of market harm from a merger: that
when Time Warner negotiates with rivals of AT&T’s MVPDs (DirecTV, DirecTVNow and
AT&T U-Verse), it would have anti-competitive leverage over the rivals allowing it to either charge supra-competitive rates or to withhold the programming from the rivals
entirely.
Any lost fees to Time Warner from withholding programming would be, according to the government, offset by new benefits to AT&T: “1) some of the rival distributor’s customers would depart or fail to join the distributor due to the missing [Time Warner] content; 2)
some portion of those lost customers would choose to
sign up with AT&T’s video distributors (which would
have [Time Warner programming]) and; 3) AT&T
would profit from those gained subscribers.” Judge Leon concluded, however, that the evidence produced in
the trial did not support that scenario. Rather, he pointed to evidence that some distributors, such as Dish’s
virtual MVPD Sling, offer packages without “musthave” programming from broadcast TV network affiliates, and competitive distributors
such as Comcast testified that they saw no such risk from a Time Warner-AT&T merger.
Judge Leon also noted that “the ‘must-have’ status of [Time Warner] content varies based
on whether the content is available for viewing through other means, such as over the internet…” and pointed to consumer direct access to March Madness basketball games and
HBO via Internet streaming. Judge Leon also addressed the impact of the growing market
for Internet distribution of smaller, less expensive “skinny bundles” of video programming
to personal mobile wireless devices from Sony’s Playstation Vue, Hulu Live, Google’s
YouTube TV, etc. holding that the evidence showed that AT&T intends to embrace these
providers to increase profits from Time Warner programming.
This is not the first time, though, that the “must-have” programming theory has failed to
gain traction. For many years, MVPDs complained to the FCC that in retransmission consent negotiations, broadcast TV network affiliates have leveraged such programming to
extract supra-competitive fees as well as carriage of allegedly extraneous multicast or cable-only channels. In 2015, at the direction of Congress, the FCC released a Notice of Proposed Rulemaking (NPRM), seeking comments on criteria for evaluating whether parties
(Continued on page 9)
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are fulfilling their requirements to negotiate retransmission agreements “in good
faith.”
That NPRM stated that “MVPDs that face competition have stronger incentives to
negotiate retransmission consent agreements with broadcast stations because much
broadcast network television programming continues to be ‘must-have’ programming for MVPDs and an MVPD that is unable to reach a retransmission consent
agreement with a broadcast station may permanently lose subscribers to rival
MVPDs – including subscribers to its associated voice and broadband services.” The
NPRM specifically sought comment on “whether and to what extent a broadcaster’s
insistence on bundling a local broadcast signal with specific types of programming
such as regional sports networks (or other “must-have” programming), multicast
programming, duplicative stations, and/or significantly viewed stations should factor
into our assessment of whether the broadcaster has negotiated in good faith under
the totality of the circumstances test.”
MVPDs filed comments supporting the “must-have” programming theory and seeking relief in retransmission consent negotiations. Broadcasters opposed any such relief. In July 2016, then-FCC Chairman Tom Wheeler announced in a blog post that
the Commission was not going to take any action to modify its retransmission consent rules at that time. That announcement, however, did not constitute formal FCC
action, so technically the rulemaking proceeding remains open and could be revived
by a later Chairman.
The most recent iteration of this argument at the FCC came in the 2017 proceeding to
adopt rules for the transition to the next generation TV standard – ATSC 3.0. MVPDs
had mixed feelings when the FCC ruled that “Next Gen TV broadcasters will have
mandatory carriage rights for their 1.0 signals and not their 3.0 signals …. Thus, a
Next Gen TV broadcaster will choose between must carry or retransmission consent
for its ATSC 1.0 signal, but may only pursue carriage via retransmission consent for
its ATSC 3.0 signal.” The MVPDs had raised the spectre of use of “must-have” programming as leverage to extract carriage of ATSC 3.0 signals, and requested that the
FCC enact a rule requiring parties to negotiate for carriage of 3.0 signals separately
from carriage of 1.0 signals. However, the FCC’s Order explicitly declined “at this
time,” to adopt any rules for carriage of ATSC 3.0 signals pursuant to retransmission
consent. It chose instead to “allow these issues at the outset to be addressed through
marketplace negotiations.
We make clear, however, that MVPDs are under no statutory or regulatory obligation
to carry any 3.0 signals and remind parties of the statutory requirement that they negotiate in good faith.” So, the FCC could be seen as at least implicitly recognizing
some validity to the “must-have” programming theory, but not affording it enough
weight to justify enacting specific rules. The MVPDs were pleased with the limitation
of must-carry rights to ATSC 1.0, but filed petitions for reconsideration of the holding that broadcast stations could seek carriage of ATSC 3.0 through retransmission
(Continued on page 10)
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consent negotiations that also included their ATSC 1.0 signals. We shall see how the FCC
responds, particularly in light of the District Court’s rejection of the “must-have” programming theory.
So, if not officially dead, the “must-have” programming theory is not doing well, in court or
at the FCC. The FCC has been asked to look at it again in the ATSC 3.0 context, but the current FCC likely has no desire to inject itself into what can be seen as purely private negotiations between programmers and distributors. Ultimately, though, changes in technology,
and consumer demand for “skinny bundles” of programming, may harken the death knell
for the idea of “must-have” programming entirely.
[Update: On July 12, 2018, the Department of Justice filed a notice that it is appealing the
District Court decision, despite the admonition of Judge Leon that "[A]s my 170-plus page
opinion makes clear -- I do not believe that the Government has a likelihood of success on
the merits of an appeal."]
****************
Fletcher, Heald and Hildreth has deep experience in retransmission consent negotiations
and all types of programming carriage issues. Please call us if you have questions or if we
can be of assistance.

FM Class C4 Station Proposal
Hits the Streets
by Peter Tannenwald
tannenwald@fhhlaw.com
(703) 812-0404
The FCC has launched a Notice of Inquiry looking toward the creation of a new “C4” class of FM broadcast
station, with an effective radiated power (ERP) limit of
12 kW. Although recent press reports suggested that
the proposal was getting nowhere at the FCC, someone
must have sent in a turn-around specialist, and the C4
idea has now been put out for public comment. The
proposal is very important to many Class A stations,
now limited to 6 kW ERP, that have difficulty competing with more powerful neighbors. If you were a 6 kW
David in a market full of 50 kw or 100 kw Goliaths, you
would likely perk up fast at the opportunity to double
the power in your slingshot.
To some extent, the FCC is, for now, only kicking the
can down the road, as the proceeding is only an inquiry and not a rulemaking. It won’t re(Continued on page 11)
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sult in actual new rules until a subsequent rulemaking proceeding is initiated and concluded.
Moreover, the FCC suggests that its enthusiasm about creating a new opportunity for FM improvement is tempered by concern over the potential impact on FM translators and that
might be displaced from their channels if full power stations are allowed to upgrade. In other
words, how many stations might benefit compared to how many might be hurt?
C4 enthusiasts should first note that the FCC has proposed to allow 12 kW ERP only in Zone
II. The country is divided into three geographic zones: I, I-A, and II. Zone I cuts a swath from
Michigan and Wisconsin eastward across to New England. Zone I-A includes most of California and all of Puerto Rico, and the U.S. Virgin Islands. If your station is in the densely populated northeast or California, you are not in the game so far, although we would not be surprised to see stations in those areas file comments saying “no fair leaving me out.”
The present FCC rules provide for several FM station classes. The original A, B, and C classes
created when FM was born have morphed into A, B1, B, C0, C1, C2, C3, and C as the FCC has
refined its rules over the years to try to fit more stations into the finite 20 MHz of FM radio
spectrum. Each class has its own power and antenna height limitations. Class A stations are
the smallest, with up to 6 kW ERP. Class C stations are allowed 100 kW. The other classes fall
in between.
The FCC’s Rules require minimum physical distance separations between stations operating
on the same or closely adjacent frequencies. The idea behind uniform distance protection is
to allow stations to be built with less than the maximum power and height for their class and
be able to expand up to the maximums without any other station being an obstacle. But
whenever there is a rule, there is always someone who wants a waiver. Because some stations
wanted to move to locations that did not meet the required separations, the FCC adopted its
Rule Section 73.215, under which a station may voluntarily relinquish its mileage separation
protection (becoming “short-spaced”) and move to a place where it receives protection only
against predicted, calculated interference. Rule 73.215 status usually caps a station’s own future expansion, while not precluding expansion by other stations that did not elect 73.215
status.
If the FCC creates a C4 station class, it will have to develop new mileage separation requirements. It will also have to decide whether to open up more room for C4 stations by downgrading the class of existing stations that operate with less than the maximum facilities for
their class – something it has done to accommodate new station classes in the past. The FCC
asks whether it should downgrade stations only on request by someone trying to fit in a new
station or should automatically impose downgrades on all stations that are in practice operating with facilities at or below the maximum for a lower class — something it has done before.
Currently, FCC Rule 73.215 status applies to only those stations that voluntarily request it for
their own benefit. The FCC now invites comment on a new approach that would permit stations seeking to upgrade to impose Rule 73.215 status involuntarily on other stations. If that
happens, the FM band may start to look more like the AM band, where all stations are assigned frequencies based solely on interference calculations, approval of facilities improvements is often difficult to obtain, and station service areas are often small.
(Continued on page 12)
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It is likely that secondary services, including FM translators and Low Power FM (LPFM) stations, will raise their eyebrows over any proposal that would saturate the FM band more
densely with full power stations. Full power stations take priority, and many secondary stations have been displaced in the past by full power upgrades. Sometimes they have been able
to find a home on a new channel, other times not. The FCC has invested a great deal of effort
over the past two decades promoting the growth of LPFM and more recently promoting the
use of FM translators to enable AM stations to improve their audio quality and to stay on the
air at night even if their AM signal has to shut down. There is some discomfort with the idea
of helping one group of stations improve if the result would stomp on other stations and wipe
out much of what the FCC has recently accomplished. On the other hand, the FCC does not
want to upgrade translators or LPFM stations to primary status, as that change would necessitate more stringent engineering constraints that would reduce the number of those stations
that can be authorized.
Finally, we are hearing from the FCC something that at least this author thinks has been coming for a while: whether the constant cramming of more stations into a finite frequency band
will ultimately degrade the entire band with interference, to the detriment of all stations. The
FCC asks whether we are perhaps coming to a “tipping point” in terms of eroding the benefits
that have come from efforts to satisfy the seemingly insatiable demand for radio licenses,
which continues despite all the other distribution media that have recently evolved.

The C4 proceeding is likely to generate just a wee bit of controversy, with significant groups
weighing in on each side of the issue.
The FCC announced that comments will be due Aug. 13, 2018, and reply comments due Sept.
10, 2018.
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Supreme Court Says Warrant Needed to
Grab Cellphone Location Data
by
Peter Tannenwald
tannenwald@fhhlaw.com
(703) 812-0404

Kevin Goldberg
goldberg@fhhlaw.com
(703) 812-0462

J

ust when you think you have a beat on the Supreme Court, they always seem to
surprise you. Take the decision issued in Carpenter v. U.S. on June 22. The court
held that a judicial warrant, based on probable cause, is required before law enforcement officials can call up your cellphone company and find out where you’ve been
every few minutes for a given period of time.
Perhaps you saw the 5-4 decision in favor of Timothy Carpenter coming; but, admit it, you probably thought it would divide along the traditional conservative-liberal lines. It didn’t.
Instead, we got an opinion written by Chief Justice Roberts,
appointed by President George W. Bush, joined by liberal
Justices Ginsburg, Sotomayor, Kagan, and Breyer; conservative-leaning Justices Thomas, Alito, Kennedy, and Gorsuch
dissented.
Where did that split come from? Who knows? Perhaps it
starts with the fact that this was a very complicated case, if you analyze it based
strictly on legal precedent. The court was faced with plenty of past cases pointing in
both directions, enough that any possible combination of the nine justices could have
been in play.
Before looking at the Roberts opinion, let’s review the facts. Timothy Carpenter was
one of several men connected to a series of robberies at Radio Shack and T-Mobile
stores in Detroit. Four suspects were arrested in 2011, one of whom confessed both a)
that the group had robbed several stores in Michigan and Ohio over the prior four
months and b) that there were 15 different accomplices. The suspect gave the FBI the
cellphone numbers of some of the group.
Armed with that information, here’s what law enforcement didn’t do:





Actually search anyone’s cellphone;
Hide a camera to spy on anyone;
Eavesdrop on anyone’s conversations; or
Enter anyone’s private home or search any private paper.
(Continued on page 14)
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Instead, law enforcement demanded information that cellphone companies already had in
their computers: logs of the locations of each customer over a period of time (at least when
the phones are turned on). That data is often retained for quite a long time and, in fact, the
data obtained here covered 127 days and tracked 12,898 location data points of where the targets had gone with their cellphones.
That’s a whole lot of information; in fact, you may not even know that your phone company
keeps all that data about you; but they do. Companies keep track of where all of the roughly
400 million cellphones (a number notably higher than the 326 million people living here) are
wandering around this country. If they didn’t have this information, they couldn’t find you
when someone called you, and they wouldn’t have all the information they need to manage
their networks. Whether they need to keep individual location data for as much as 127 days is
a different matter, but the length of time was not itself at issue in the litigation.
What are some of the past precedents applicable in this case? On one hand, Americans have
an expectation that they may move about the country at will and that their physical movements are their own private business. On the other hand, while we have an expectation of privacy in our own records, the law does not extend that expectation to records created and held
by others. Past cases have balanced these considerations by allowing law enforcement to find
out what telephone numbers you called and placing a tracker on your car to allow officers to
follow you for a short time, all without a warrant. But without a warrant, they can’t eavesdrop
and listen to your words or hide a GPS device to track everywhere your vehicle goes.

So how did the court resolve these competing considerations: where cellphone tracking is
done (and records collected) by the phone company, not the customer, and where the company both creates and possesses the data, so that the data can be searched without any action by
the customer?
Chief Justice Roberts concluded that if you combine the expectation of privacy regarding
physical movements, the extreme depth and detail of the information available from cellphone tracking, and a feeling that no one can survive today without a cellphone turned on all
the time (so you can’t practically do much to avoid collection of the data), that the total combination is just too much to allow searches without judicial supervision. He said that new
technologies have changed our society so fundamentally that the courts must rethink some of

(Continued on page 15)
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the old privacy expectation principles and adapt them to the new always-connected world.
A key element of this is the notion that a person does not surrender privacy rights by
“venturing into the public sphere.” With regard to cellphone records, though the records are
generated by third parties for commercial purposes, the individual account holder retains an
expectation of privacy in those records. This, as Justice Roberts said, is because cellphones
provide “an intimate window into a person’s life, revealing not only his particular movements,
but through them his ‘familial, political, professional, religious, and sexual associations.’”
Relying on that more functional notion of an individual’s privacy expectations rather than a
strict view of who is actually holding the information being sought (the individual or a third
party) would seem to be a seismic shift in this area of the law, especially to the extent that a
court might decide how much a privacy right matters in an individual case.
The court, however, went out of its way to say that its decision was a narrow one and should
not be taken as a signal as to what they will do in future cases – and one can envision any
number of future cases in which this precedent will be cited with attempts to apply or distinguish it, depending on who is arguing. For example, can law enforcement ask a cellphone
company for instantaneous data necessary to stop a fleeing suspect? And what about social
media data, which is voluntarily shared with others (though not necessarily everyone)? After
all, some people post everything about themselves on Facebook, Instagram, or on other platforms – where they go, what they eat, and even for some when they burp – and they do it voluntarily. Have they relinquished their privacy expectation for their postings, even if only their
“friends” can see them?
What will happen in future years as other privacy expectations arise or evaporate? The Justices took one fork in the road this time, but they didn’t blow up the intersection, leaving open
the possibility that they will move down the other fork in a future case, all the time hoping
(perhaps futilely) that their own cellphones aren’t being tracked.

ETRS Form One Due Aug. 27 for All EAS Participants

by FHH Law
The FCC’s Public Safety and Homeland Security Bureau announced this week that all EAS
participants (which includes most broadcasters and cable and DBS operators)
must complete their 2018 ETRS Form One on or before Aug. 27.
The substance of Form One in ETRS is essentially the same as last year and requests identifying information on a participant’s location, its EAS equipment and monitoring assignments,
and contact information for EAS purposes. Form One requires each EAS participant to file a
(Continued on page 16)
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separate Form One for each EAS decoder, EAS encoder, or unit combining such decoder and
encoder functions. Forms can be submitted on a station-by-station basis or on a “batch filing” basis for certain commonly-owned stations. Again, all Form Ones must be filed by no later than Aug. 27.
The ETRS system, as it did last year, requires use of an FCC Username obtained from the
Commission’s CORES systems. For a review of how to get such a username if you don’t have
one, check out our CommLawBlog post from last year on this topic.
If you have any questions about the CORES or ETRS systems, or the national EAS test, please
contact us at 703-812-0400.

FCC Announces Extension of Filing Window to Oct.
17, 2018 for C Band Receive Only Earth Stations
by Michelle McClure
mcclure@fhhlaw.com
(703)812-0484
The Commission has announced a 90-day extension of the filing window for C Band receive
only earth stations to Oct. 17, 2018. We previously reported that the Commission had opened
a filing window until July 18 to file applications for fixed-satellite (FSS) earth stations in the C
Band by entities that own or operate existing FSS earth stations if the earth station is not currently registered or licensed.
The FCC had imposed a temporary filing freeze on the filing of new or modification applications for fixed-satellite (FSS) earth station licenses, receive only earth station registrations,
and fixed microwave licenses in the 3.7-4.2 GHz frequency band, known as the C Band. The
freeze was imposed to preserve the current landscape of authorized operations in the C Band,
while the Commission considered whether to permit terrestrial broadband use and more extensive fixed use of the C Band.
Since the beginning of the freeze, many parties have submitted to the FCC their concerns
about the volume of unregistered earth stations and the difficulties many operators have experienced in preparing the information required for the filing. Accordingly, the Commission
extended the filing window. However, there is still a cut-off date; only earth stations constructed and operational as of April 19, 2018 are eligible for filing during this window.
The Commission has also tried to address some of the concerns raised about the financial
burden relating to registration of operators with multiple dishes. The Commission offers two
options to try to address this issue.
The first option is for operators with multiple receive only dishes at a single geographic location to apply to register the antennas under a single earth station application. This will only
require a single FCC application fee of $435. The second option is that the Commission will
also waive certain sections of the Commission’s rules to allow operators of multiple geograph(Continued on page 17)
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ically diverse receive-only earth stations to register those stations under Section 25.115(c)(2),
which permits applications for “Networks of earth station operating in the 3700-4200 MHz
and 5925-6425 MHz bands.” The Commission is waiving those sections of the rule which
does not relate to receive only stations. So the Commission will accept for filing applications
under Section 25.115(c)(2) for networks of receive-only earth stations and waive those requirements that are inapplicable to receive only stations. However, the FCC application fee
for such applications are currently $10,620 so an operator would need to have 25 or more
dishes to register before the filing fee for the network to benefit from this particular type of
filing application, as opposed to the application fee for a single dish.
If you have any questions regarding the filing window or C Band receive only earth stations,
please contact your FHH attorney.

Aug. 1 Comment Deadline Set for Eliminating
Posting of Broadcasting License Proceeding
by FHH Law
If you were waiting to let the FCC know your thoughts on eliminating the requirement that
broadcasters post their licenses, wait no more! The FCC has announced the comment deadline is Aug. 1 with reply comments due Aug. 16. As Matt McCormick wrote about in a
CommLawBlog post last month, the FCC’s push to eliminate the pesky license posting rules is
part of the Commission’s Modernization of Media Regulation Initiative, which aims to
“remove unnecessary requirements that can impede competition and innovation in the media
marketplace.”
The FCC seeks comment on the following items:




Whether the rules continue to serve the public interest (given
that this information is easily accessible online);
Whether these rules serve any public safety purposes; and
Whether there is any continuing need for LPTV, FM and TV
translator, and booster stations to post signs on their towers
reporting the name and address of the contact person and the
place where station records are stored.

If you need assistance in submitting comments or reply comments, please contact us at 703812-0400.
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Comment Deadline for FM Translator Reforms Extended to Aug. 6
by FHH Law
The FCC announced last month that it is extending the deadline for comments and reply
comments on proposed rule changes to the FCC’s procedures for resolving complaints of interference caused by FM translators. The new deadline is set for Aug. 6 with reply comments
due Sept. 5. Several parties requested an extension because of the complexity of the issues
and the fact that many affected parties are not experienced with the FCC’s rulemaking process.
As our own Dan Kirkpatrick wrote about back in May, the FCC is proposing a streamlined
process for resolving interference from FM translators by seeking comment on 1) what should
be required in filing complaints alleging interference and 2) the options available to translator licensees to resolve interference.
The issues are important to everyone involved in FM radio. The number of complaints that
the FCC has had to process recently indicates that full power stations are worried about reductions in the reach of their signals because of translator interference, and Low Power FM
(LPFM) stations feel it is unfair that the engineering rules for evaluating translator applications are different from those for LPFM applications.

AM stations continue to press for more flexibility for their use of FM translators, the quality
of at least some FM receivers is improving. Nevertheless the spectrum is becoming ever more
crowded, and actual signal propagation does not always reflect what happens in real life. The
FCC realizes that it is going to have to clarify rules and simplify procedures for resolving disputes to avoid sinking into a quagmire of endless litigation, with no one satisfied with either
the amount of time taken or the ultimate outcome.
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Upcoming FCC Deadlines —
Do you know what FCC filing deadlines are in the coming months?
We do.
Note our list is not comprehensive, and other proceedings may apply to you.
July 30 — Leased Access — Comments are due on the FCC’s proposal to update the leased access rules as part of the Commission's
Modernization of Media Regulation Initiative.

Aug. 1 – EEO Public File Reports —All radio and television stations with five or more fulltime employees located in California, Illinois, North Carolina, South Carolina, and Wisconsin
must upload the reports to the online public file. For all stations with websites, the report
must be posted there as well. Per announced FCC policy, the reporting period may end 10
days before the report is due, and the reporting period for the next year will begin on the following day.
EEO Mid-Term Reports – All television stations located in California with five or more fulltime employees must electronically file a mid-term EEO report on FCC Form 397, with the
last two EEO public file reports attached.
Aug. 1 – Eliminating Posting of Broadcasting License Proceedings – Comments are due in
response to the FCC’s push to eliminate the posting rules for all broadcasters.
Aug. 6 – FM Translator Interference Complaint Rules – Comments are due in response to
the FCC’s Notice of Proposed Rulemaking (MB Docket 18-119) requesting comments on a
proposal to streamline the rules on interference caused by FM translators and to expedite the
translator complaint resolution process.
Aug. 13 — FM C4 Class – Comments are due for a new “C4” class of FM broadcast station,
with an effective radiated power (ERP) limit of 12 kW.
Aug. 27 – ETRS Form One – All EAS participants (including broadcasters, cable, and DBS
operators), must complete their 2018 ETRS Form One that requests identifying information
on a participants’ location, its EAS equipment and monitoring assignments, and contact information for EAS purposes. All EAS participants are also required to file a separate Form
One for each EAS Decoder, EAS encoder, or unit combining such decoder and encoder z
functions.
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FHH - On the Job, On the Go
On July 18, Frank Montero will be attending the Multicultural Media,
Telecom, and Internet Council (MMTC) Board Meeting in Washington,
D.C.
On July 19, Frank Montero will be moderating a panel entitled “Innovative Financing:
Friend or Foe to Diverse Entrepreneurs?” at the 16th Annual Access to Capital and Telecom
Policy Conference in Washington, D.C.
On Aug. 1, Scott Johnson will be attending the Texas Association of Broadcasters’ Annual
Conference in Austin, Tx.
On Aug. 8, Frank Jazzo and Karyn Ablin will be speaking at the “Blending Law, Legislation, and Politics for Owners and Managers” session at the 70th Annual Tennessee Association
of Broadcasters Conference in Murfreesboro, Tenn.
On Aug. 9, Frank Montero will be speaking on a panel discussion about Hispanic Media at
the Association for Education in Journalism and Mass Communication (AEJMC) Annual
Conference in Washington, D.C.

On Aug. 17, Frank Jazzo will be speaking at the “Breakfast with a Washington Update:
Regulatory & Legal Review” session at the Arkansas Broadcasters Association’s annual
convention in Little Rock, Ark.

