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FCC Issues Temporary Freeze on Application Filings
for Fixed-Satellite Earth Station Licenses and
Other Satellites in the 3.7-4.2 GHZ “C” Band
by Michelle McClure
mcclure@fhhlaw.com
(703) 812-0484

E

ffective as of April 19, the Commission recently issued a Public Notice announcing a temporary freeze on the filing of new or modification applications for fixed-satellite (FSS) earth station licenses, receive-only earth station registrations, and fixed microwave licenses in the 3.7-4.2
GHz frequency band, known as the C-Band. Currently, the Commission has an ongoing inquiry into the possibility of permitting mobile broadband use in this band and therefore wants to preserve
the current authorized operations in the band and have a record of those operations. Exceptions to
the freeze are applications for renewal or cancellation, modification to correct location or other data for earth stations and applications for renewal, cancellation, minor modifications, or data corrections for fixed microwave licenses.
An exception to the freeze is a 90-day filing window to file applications for FSS earth stations in the
3.7-4.2 GHz frequency band by entities that own or operate existing FSS earth stations if it isn’t
currently registered or licensed. Entities operating such FSS earth stations may file an application
to register or license the earth station, or they may file an application to modify a current
registration or license. The filing window closes on July 18, 2018.
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Typically applications for earth station licenses, or
registration in the 3.7-4.2 GHz band, would
require a frequency coordination report demonstrating coordination with terrestrial stations. The
coordination results entitle the FSS earth station
to the interference protection levels agreed to during coordination, including against subsequent
fixed services licenses. During this filing window
the FCC has waived the frequency
coordination requirement for the applications.
However, if you file the application without a frequency coordination report, the earth station is
not afforded protection from fixed service transmissions, but presumably will be protected from
any new mobile services the Commission is considering for this band.
If you would like assistance in filing your
application for license or registration, please call
us.
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Bye Bye Net Neutrality Starting June 11
by FHH Law

M

ark your calendars because the time has come:
as of June 11 the FCC announced during its May
Open Meeting that its Open Internet rules (better
known as “net neutrality”) will cease and new FCC
rules governing the Internet will take effect.
This was the latest in a series of procedural milestones
in the net neutrality debate. In a contentious December
2017 decision, the FCC voted along party lines to reverse the 2015 Obama-era oversight rules
which Chairman Ajit Pai called “heavy-handed.” The
effective date of this reversal was tied to approval from
the Office of Management and Budget, which occurred
on May 2.
For a refresher, the new rules (also called the Restoring
Internet Freedom rules) will reclassify broadband Internet access as an “information service” and will largely leave regulation of the Internet to the Federal Trade
Commission (FTC) (which we’ve previously written
about at CommLawBlog). Chairman Pai said that allowing the FTC to oversee the Internet would “once
again protect consumers’ online privacy and promote
competition across the entire Internet ecosystem instead of harming innovation and investment with Depression-era rules.” The Restoring Internet Freedom
Order eliminates rules against blocking and paid prioritization, a major concern for net neutrality supporters,
who say that this will allow Internet service providers
to willingly favor the delivery of certain Internet content to users.

In opposition to this measure, Commissioner Jessica
Rosenworcel at the May Open Meeting (sitting as the
lone opposition after fellow Democratic Commissioner
Mignon Clyburn stepped down last month), issued
a strong statement calling out the FCC for being “on
the wrong side of history, the wrong side of the law,
and the wrong side of the American people. It deserves
to have its handiwork revisited, reexamined, and ultimately reversed.”
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Last month’s announcement certainly will not close the books on net neutrality. Senate
Democrats have been working since December to overturn the FCC’s decision, and
were quick to take action in overturning Chairman Pai’s decision of the Order’s effective date. The U.S. Senate voted in favor of reinstating net neutrality rules and repealing the FCC’s effective date in a 52-47 vote. It is now awaiting a vote in the House
which is unlikely to pass. Even if the measure does pass the House, President Trump
has already said he would veto it. Even that would not be the end of the line, however,
as more than 22 state attorney generals have already filed legal challenges to the Commission’s repeal of the net neutrality rules.
Keep an eye on CommLawBlog for continuing developments on this debate.

FCC Moves to Eliminate Posting of Broadcasting License
by Matthew McCormick
mccormick@fhhlaw.com
(703) 812 –0438

F

ifty-years ago this fall, as a bewildered University of Oregon freshman, I showed
up for an orientation session for newbies who wanted to be on the air at what was
then student-programmed KWAX. The station’s chief engineer introduced us to the
program log, told us how to take meter readings (required every half hour as I recall)
and showed us where the station’s license was posted. He then stuck in our hands a
study guide for an FCC Third Class Radio Telephone Operator Permit and told us to
come back when we had our “Third Phone.” Third Phone and program log requirements disappeared long ago and for many years stations have had the discretion to decide when or if to take most meter readings. The only vestige of my 1968 introduction
to broadcasting that has remained is the obligation for the station’s license to be posted. And that may soon be a thing of the past.
On May 10, the FCC unanimously voted to issue a Notice of Proposed Rulemaking
(NPRM) suggesting elimination of various rules requiring broadcasters to post their
licenses, ownership information, and contact information in a physical location. This
measure is part of the Commission’s continued push in its Modernization of Media
Regulation Initiative, which aims to update the regulations of the FCC.

(Continued on page 4)
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The FCC argues that the rules on posting this type of information are “redundant and
obsolete now that licensing information is readily accessible online.”
The Modernization of Media Regulation Initiative aims to also “remove unnecessary
requirements that can impede competition and innovation in the media marketplace.”
I don’t know that getting rid of license posting rules will foster “competition and innovation in the media marketplace,” but it will eliminate one small hassle broadcasters
have had to deal with over the years.

The FCC is currently seeking comment on several issues regarding the current posting
rules, including:


Whether the rules continue to serve the public interest (given that this information is easily accessible online);



Whether these rules serve any public safety purposes; and



Whether there is any continuing need for LPTV, FM and TV translator, and
booster stations to post signs on their towers reporting the name and address of the person and place where station records are stored.

During the FCC’s May Open Meeting, Commissioner O’Rielly commented on his recent
visit to One World Trade Center where he saw broadcaster licenses and authorizations
“literally taped to the wall. No member of the public has access to this facility to view
this paperwork, which was in fact conspicuously placed.” Similarly, Chairman Pai stated, “As a result, I’m skeptical that our license posting rules currently serve any useful
purpose and look forward to reviewing comments from stakeholders discussing whether they should be eliminated.” This marks the tenth “modernization” item to be crossed
off of Chairman Ajit Pai’s regulatory weed whacking efforts.
Comments on this matter are due 30 days after publication in the Federal Register.
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Changes Are Coming for the Key Frequency Band at 4 GHZ
by Mitchell Lazarus
lazarus@fhhlaw.com
(703) 812 –0440

R

adio spectrum and real estate have a lot in common. They’re not making any
more of either; and for both, location really does matter. “Location,” for spectrum, means frequency. Much as different real estate locations best serve different purposes, different technological applications work best in different frequency ranges. Like
prime downtown addresses, though, all the best frequencies are taken. If you want to
build something new, you’ll first have to acquire an existing piece of property, whose
present occupants will have to go somewhere else. The same is true with spectrum.
Part of the FCC’s job is to make sure the spectrum incumbents can find suitable new
homes.
A lot of the impetus for spectrum redevelopment comes from the growing demand for
mobile bandwidth, which in turn comes
from people streaming movies and videos
on their phones and tablets. The FCC keeps
making more spectrum available to the
wireless carriers, but it can’t keep up. The
recent incentive auction freed up another 70
MHz for licensed wireless broadband, which
sounds like a lot, but still not enough. And
it’s peanuts compared to the next possible
target: 3.7-4.2 GHz. That’s a full 500 MHz
of prime real estate, by far the biggest block
ever considered that can carry the 4G-type
wireless services we all rely on.
Needless to say, the 3.7-4.2 GHz band is in use.
The band formed a major part of the early transcontinental microwave systems built in
the 1950s and 60s to carry long-distance telephone calls and network TV programs.
Microwave links at these frequencies can span many tens of miles with antennas of
manageable size, making it ideal for this use. The same properties also make it suitable
for communication satellites’ space-to-Earth downlinks, starting with the very first
commercial satellite launched in 1965. The growth of TV and cable over the following
decades relied on growing numbers of satellites that used 3.7-4.2 GHz for program distribution. Many Americans found they could bypass the TV stations and cable companies by installing those big backyard dishes that receive the cable and network signals
directly.
(Continued on page 6)
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Much of the former microwave traffic has since migrated to fiber optic cable. But 3.7-4.2 GHz
remains a workhorse band for satellites, particularly for video distribution.
That may soon change.
Last August the FCC issued a Notice of Inquiry (NOI) asking about possible new applications
over the broad range between 3.7 and 24 GHz. (An NOI seeks general comments and ideas,
typically preceding a Notice of Proposed Rulemaking that lays out specific possible regulations.) Among other things, the NOI tentatively suggested opening the 3.7-4.2 GHz band for
mobile broadband use. Shortly before the NOI came a blog post from Commissioner
O’Rielly that called satellite services in the band “a bit past their prime” and suggested giving
satellite operators incentives to move elsewhere in the spectrum.
These ideas drew loud applause from many commenters, along with anxiety from the satellite
companies and their customers in the band. The applause caught the ear of the FCC and Congress. The omnibus spending bill that Congress passed in March included the MOBILE NOW
Act, which directs the FCC to report on “the feasibility of allowing commercial wireless services, licensed or unlicensed,” to use or share 3.7-4.2 GHz. (The omnibus bill also has special
provisions that affect broadcasters, which you can read about at CommLawBlog.)
The FCC has only three basic options for introducing new services in an occupied band: It can
require newcomers to protect the incumbents from interference (as TV White Space operators must protect TV reception); it can pay the incumbents to leave the band (as it did
through the TV incentive auction); or it can require the newcomers to pay the costs of moving
the incumbents to a different band (as cell companies moving into the 1.9 GHz band paid to
relocate fixed microwave facilities to other frequencies). All of these options are disruptive;
none is easy.
Following passage of the MOBILE NOW Act, the FCC took three steps in rapid succession.
First, without warning, it announced an immediate freeze on new 3.7-4.2 GHz satellite and
applications, while opening a 90-day window for the licensing, or registration, of existing satellite dishes. Such a freeze often precedes major changes in a band by capping the numbers of
incumbents that will have to be protected, bought out, or otherwise accommodated. Second,
the FCC opened a new docket, separate from the NOI, to receive filings “related to the potential for more intensive use of the 3.7-4.2 GHz Band” – another sign of major changes in the
works. Third, the FCC issued a brief public notice with broad questions on how the band
might accommodate new services, to help the FCC with the report it must make to Congress.
This, has short deadlines: comments were due by May 31 and reply comments on June 15.
We don’t often try to predict the future, but we do see a lot of momentum toward some kind
of mobile service at 3.7-4.2 GHz. The problem is what to do with all those satellite dishes and
fixed microwave links. If you have ideas, please let us know. And tell the FCC.
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FCC Grants Puerto Rico Broadcasters Recovery Relief Request for FM
Translator Applicants Impacted by Hurricanes Maria and Irma
by FHH Law
On May 1, the FCC’s Media and Wireless Bureaus granted a
request filed by Fletcher, Heald & Hildreth attorneys Frank
Montero and Keenan Adamchak on behalf of the Puerto
Rico Broadcasters Association (PRBA) to waive the FCC’s
rules limiting the scope of settlements involving mutually
exclusive (MX) FM translator applications filed in
the Auction 100 MX filing window. The Bureaus had
opened a settlement window running through June 14,
2018, during which Auction 100 MX applicants (that is applications that conflict with each other and cannot both be
granted without some modification to remove the technical
conflict) can file technical amendments to resolve their mutual exclusivities.
The FCC rules place limits on the settlements that can be negotiated by MX applicants for FM
translator frequencies. Specifically, Section 74.1233(a) of the FCC’s rules limit the resolution of
such conflicts to “minor” amendments which are changes to first, second, or third adjacent
channels, or to an intermediate frequency channel.
In its filed request on behalf of the Puerto Rico Broadcasters, Montero and Adamchak argued
that the damage caused by Hurricanes Maria and Irma resulted in broadcasters expending considerable resources in restoring broadcast services. Accordingly, the broadcasters in Puerto Rico
lacked the resources to settle these conflicted applications within the current “minor” amendment confines of the rule. As such, they requested that the FCC permit Puerto Rico applicants to
be allowed to settle conflicts with amendments to any available channel even if not “minor,”
provided such amendments did not cause interference to existing or proposed FM stations and
complied with the FCC’s coverage requirements for FM translators.
The FCC’s Public Notice states that such waiver requests serve the public interest “by assisting
the broadcasting industry to rebuild following the hurricanes and by ensuring that robust radio
coverage is provided in areas prone to severe hurricanes.”
Applicants granted waivers of Section 74.1233(a), however, must still comply with all other requirements for technical amendments, and must file their technical amendments by the end of
the MX settlement window on June 14.
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FCC Proposes Rules to Reform Procedures on
FM Translator Station Complaints
by Daniel Kirkpatrick
kirkpatrick@fhhlaw.com
(703) 812-0432
At its May Open Meeting, the Commission adopted a
Notice of Proposed Rulemaking (NPRM) with suggested
reforms to the Commission’s current procedures used to
resolve complaints of interference caused by FM translator
stations. As the NPRM recites, the FM translator service
was instituted in 1970 as a way to improve reception of FM
radio stations in areas where direct reception was hampered by terrain, distance, or other obstructions. As a secondary service, however, FM translators have always been
prohibited from causing interference to the reception of
any other broadcast station. In recent years, use of FM
translators has expanded greatly, including use of FM
translators by AM stations. Along with increased use of FM
translators has come increased claims of interference, as
well as complaints regarding the Commission’s procedures for resolving those claims. The
NPRM, aims to reform a number of these processes.
Under the Commission’s existing rules, complaints regarding interference may be raised
at the application stage (predicted interference) or after a station has begun operation
(actual interference). Claims of predicted interference raised in opposition to an application must provide “convincing evidence” that the proposed translator will cause interference to reception of an existing station. A complaining party must provide the name and
address of a listener whose address is located within the proposed contour of the translator and who will receive interference if the application is granted. Claims of actual interference may be raised at any time, and may be supported by statements from one or
more bona fide listeners at any location. To qualify as bona fide, a listener complaining of
interference must provide his or her name, address, the location where the interference
occurs, and statements that he or she is a listener, and does not have any legal, economic,
or financial stake in the outcome of the proceeding (i.e., he or she cannot be affiliated with
the stations involved). Finally, the complaining listener is, under current rules, required to
cooperate with the translator licensee in attempting to resolve the interference.
The FCC proposes new rules in the NPRM designed to streamline the interference resolution process and requests comment on whether further changes may be advisable. The
proposed changes address both 1) what will be required in filing complaints and 2) the options available to resolve interference.
(Continued on page 9)
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Going forward, the NPRM proposes that a complaint of actual interference filed by
another broadcast station must be supported by at least six bona fide listener complaints. (The FCC also requests comment on whether this number should be adjusted
based on the population in the areas of alleged interference.)
To qualify as a bona fide listener complaint, the NPRM proposes requiring complaints to include:


a full name and contact information;



a clear, concise, and accurate description of the location of the alleged interference;



a statement that the listener listens to the affected station at least twice per
month; and



a statement that the complainant has no legal, financial, or familial affiliation
with the affected station.

On that final point, the NPRM clarifies that social media connections with the station
(e.g., “liking” the station’s Facebook page) will not be disqualifying and that complaints solicited by the station or presented in a standardized format will be acceptable. The proposed rules will not prevent a translator licensee from reaching out directly to listeners whose complaints are filed with the Commission, but those listeners will no longer be required to cooperate in efforts to eliminate interference.
In addition to submitting the requisite number of listener complaints, a station complaining of actual interference would, under the proposed rules, also need to submit
a map showing the locations of the alleged interference in relation to the contours of
the stations involved. Complaints, whether related to actual interference or predicted
interference, would only be accepted if they demonstrate interference at locations
within the complaining station’s 54 dBu contour. Once a station has filed an interference complaint that is supported by the required information, the NPRM proposes
requiring the translator licensee to submit a technical showing demonstrating that
interference has been eliminated (e.g., submission of desired/undesired signal ratios
at the relevant locations).
The rules proposed in the NPRM would also make one significant change that could
make it much easier for translator licensees to resolve legitimate interference complaints. Under both the current and proposed rules, translator licensees will be required to resolve interference by suspending operations, or by using “suitable techniques.” This could include reducing power, modifying antenna characteristics,
changing transmission sites, or changing channels. Under current rules, the option of
changing channels is limited to moving to first, second, third, or IF channels.
(Continued on page 10)
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The rules proposed in the NPRM, however, would expand the available channels to include
any channel within the band (reserved or non-reserved) in which the translator is currently
licensed.
Finally, the NPRM requests comment on whether the Commission should establish deadlines for translators to resolve claims of actual interference, as well as deadlines for the
Commission itself to resolve such complaints.
Comments on the NPRM will be due 30 days after it is published in the Federal Register,
with reply comments due an additional 30 days after that. Keep an eye on CommLawBlog
for those deadlines.

FCC Proposes 2018 Regulatory Fees
by FHH Law

A

s we begin packing up our cars for those summer beach trips, the FCC last week issued
its 2018 Regulatory Fee Notice of Proposed Rulemaking (NPRM). This NPRM puts in
motion the process for payment of regulatory fees which will likely be due sometime
in September.

For the most part, the specific fees proposed for 2018 (with a few exceptions noted below)
represent decreases from the amounts due in 2017. This is not surprising, since the total
amount of fees collected in a year is supposed to match the FCC’s Congressional appropriation, which is also down in 2018. Fee reductions may be particularly noticeable for largemarket television stations, which could save as much as about 15 percent from last year’s
fees. On the flip side, the proposed fees would again hit direct broadcast satellite (DBS) providers with an additional ten cent per subscriber increase, as the Commission continues to
attempt to bring DBS fees in line with those imposed on traditional cable television/IPTV
operators (who now pay 77 cents per subscriber).
(Continued on page 11)
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In addition to the specific fees proposed for 2018, the NPRM seeks comment on a few proposed changes to how fees will be calculated for various services, including:
1. Proposing a new methodology for television broadcast regulatory fees for FY 2019: the
FCC proposes calculating regulatory fees based on the actual population covered by a station’s predicted over-the-air contour rather than using the Nielsen Designated Market Areas (DMA) to define a station’s market. The FCC seeks comment on this proposal generally, and in particular on whether regulatory fees should be calculated based on the specific
population covered by each station or if stations should be grouped into tiers based on
population, as is currently the case for broadcast radio stations. (For those who may be
interested, the FCC attaches this as an Appendix to the NPRM listing the FCC’s determination of the population served by every full-power station);
2. Proposing, for use in 2018, new capacity tiers and fee amounts for calculating regulatory
fees for submarine cable systems;
3. Proposing applying a similar tiered system to all terrestrial and satellite international
bearer circuits in future years; and
4. Retaining the optional bulk rate calculation for the number of subscribers in multiple
household units used to calculate regulatory fees.
The tables on the following pages (excerpted from the NPRM) show the proposed 2018 fees
for various categories of FCC licensees:
(*The gray highlighted fees in the table below are not paid on an annual basis, but are instead
paid when applications are filed in these services.)
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Comments on all of the proposals set out in the NPRM are due by June 21, 2018; reply comments are due by July 6, 2018. You can submit your comments at this FCC website (enter
Docket Number 17-175).
Again, the NPRM – and the fees described in it – are only proposals. We won’t know the final
fees until sometime this summer, and we won’t know the deadline for paying the fees until
sometime later, although fees are generally due in late August or early/mid-September. For all
updates go to www.CommLawBlog.com.
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Upcoming FCC Deadlines —

D

o you know what FCC filing deadlines are in the coming months? We do.

Note our list is not comprehensive, and other proceedings may apply to you.
June 1, 2018 –
EEO Public File Reports – All radio and television station employment units with five or
more full-time employees located in Arizona, the District of Columbia, Idaho, Maryland,
Michigan, Nevada, New Mexico, Ohio, Utah, Virginia, West Virginia, and Wyoming must
place EEO Public File Reports in their public inspection files. For all stations this placement
now means uploading the reports to the online public file. For all stations with websites, the
report must be posted there as well. Per announced FCC policy, the reporting period may end
ten days before the report is due, and the reporting period for the next year will begin on the
following day.
EEO Mid-Term Reports – All television stations with five or more full-time employees and
located in Arizona, Idaho, Nevada, New Mexico, Utah, or Wyoming must electronically file a
mid-term EEO report on FCC Form 397, with the last two EEO public file reports attached.
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FHH - On the Job, On the Go
On June 1, Kevin Goldberg and Bob Winteringham will be at the
Public Media Business Association’s Annual Conference in Long Beach,
Calif. Goldberg will be speaking there on avoiding copyright
infringement liability in productions, websites, and via social media.
Fletcher, Heald & Hildreth is proud to be a sponsor of this event.

On June 4, Frank Montero will be attending the FCC’s Supplier Diversity Conference in
Washington, D.C.
On June 8, Kevin Goldberg and Frank Jazzo will be attending the New Mexico Broadcasters association’s annual summer convention in Albuquerque, N.M. Goldberg will be presenting a session on copyright use on social media and Jazzo will be speaking at the Engineering
and Ask a Lawyer sessions.
On June 20, Frank Montero will be presenting a webinar entitled “Introduction to Broadcast Lending,” hosted by the National Association of Broadcasters (NAB) and the NAB Education Foundation and tailored to local and regional banks on lending opportunities in broadcasting.

On June 20, Peter Tannenwald will be attending the FCBA Annual Luncheon with FCC
Commissioner Jessica Rosenworcel in Washington, D.C.
On June 27-28, Frank Montero and Davina Sashkin will be attending the Florida
Broadcasters Association’s annual conference in St. Petersburg, Fla. Fletcher, Heald &
Hildreth is proud to be a sponsor of this event.
On June 28, Fletcher, Heald & Hildreth attorneys will be attending the FCBA Summer
Reception in Washington, D.C.

