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Repack Funds and First Responders –
What Broadcasters Need to Know
About the ‘Omnibus’ Spending Bill of 2018
by Davina Sashkin
sashkin@fhhlaw.com
(703) 812-0458

O

n Friday, March 23 President Trump signed a $1.3 trillion appropriations bill that will mean some significant changes to the
broadcasting community. The 2,232-page omnibus bill not only includes an additional $1 billion for spectrum repack on top of the
$1.75 billion already allocated, but also changes how broadcasters
are treated in terms of access to funding, resources, and critical areas in cases of disasters.
To cut right down to the chase: this is good news for broadcasters all
around.
Repack Funds. First, the bill authorizes $1 billion in additional
funding to supplement and expand the TV Broadcaster Relocation
Fund for reimbursement of costs incurred by post-Incentive Auction
repacking of full-power and Class A TV stations. $600 million is
specifically allocated toward supplementing the $1.75 billion
repack funds for these stations – alleviating what was expected to be at least a
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The bill also specifies that $150 million of
the total shall be used to pay reimbursement costs incurred by low-power TV
and translator stations displaced by the
repack. Another $50 million is specified
for FM stations which will incur costs due
to collocated TV stations transitioning to
their post-auction channels. This budget
will ensure that the estimated 600+ affected FM stations will not have to be
forced to operate at reduced power or be
forced off the air due to the TV repack.
Finally, the bill sets aside $50 million to
help educate consumers during the transition process.
(Continued on page 2)
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Broadcasters as First Responders. Second, the bill broadens the definition of “first responders” during a disaster to include radio and television broadcasters. Recognizing the critical role that radio, television, cable, phone and satellite services play during times of crisis, the
new definition will allow these entities to be provided priority access to funding and resources
through FEMA (such as fuel for generators) that were previously restricted to traditional first
responders.
In addition, inclusion as designated first responders will permit broadcasters access to crisis
areas, both for reporting on a disaster and for maintaining station operations. As demonstrated in 2017 with Hurricanes Maria, Harvey, and Irma, broadcasters are crucial to ensuring public safety and the dissemination of critical information before, during, and after disasters. Designation as first responders will make it easier to ensure stations can stay on the air or resume
operations quickly, and provide the best possible news and information to their audiences.
If you have any questions about how these changes will directly impact you, please contact us.

FLETCHER, HEALD & HILDRETH
P.L.C.

FCC Updates DTV Reception Map
by FHH Law

I

n March, the FCC’s Incentive Auction Task Force and Media Bureau
launched an updated DTV Reception
Map aimed at helping consumers during the post-Incentive Auction repack.
The new DTV Reception Map will reflect changes to TV stations as they
begin transmitting on new channels
between now and July 2020 during
the post-Incentive Auction transition. While the FCC
says that 50 stations have already transitioned, that
number is expected to increase as the spring season
hits.
The changes to channels will not impact satellite and
cable users, but those who catch their favorite TV
shows via over-the-air antennas may need to rescan
their TV sets so that they can continue to watch TV
while stations in their area get moved to new frequen-
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cies. Each station is required to provide viewers with at least 30 days of on-air notice of
a channel change.
The DTV Reception Map will work the same way it has for years, allowing viewers to
simply type in their location so that they can see all available broadcast station signals
in their area, along with an indication of their signal strength and the station’s location
(for antenna pointing). However, the FCC did update the Reception Map to include a
column labeled “IA” to help viewers identify if the station is making changes as a result
of the incentive auction. If there is an “R” next to the channel, it means it was reassigned to a new frequency; and if there is an “OS” it means the station is an auction
winner and intends to share a channel with another station in its market.
Those channel sharing arrangements are already being implemented for many stations, and the Reception Map can now provide viewers with information on where to
find their relocated signals. Important for broadcasters is that all of their information
is up to date and that they are aware that the deadline for finalizing the channel move
is public and will be posted on the DTV Reception Map.
If you have any questions on how to navigate the post-Incentive Auction world, contact
us and one of our attorneys will be happy to assist you. Call us at 703-812-0400.

March 23: The Day that Shared Services Agreements
Became Part of the Public File Family

by FHH Law

A

s of March 23, the FCC rule requiring the inclusion in the online public file of TV
stations’ “shared services agreements” (SSAs) is now in effect. Under the Paperwork Reduction Act, the effectiveness of the SSA filing requirement had to wait for approval by the Office of Management and Budget, which has now occurred. This means
that any TV station that has executed an SSA prior to the March 23 effective date will
have to include a copy of their SSA in their online public inspection file within 180 days
(by September 19, 2018).
(Continued on page 4)
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Those SSAs that are executed after the effective date will also need to be placed in the
station’s online public file “in a timely fashion.” Either way, stations will have to upload
their SSAs to a folder entitled, “Shared Service Agreements.” Confidential information
may be redacted from the documents prior to upload.
This was all adopted in the 2016 FCC Ownership Order (which we wrote about in
CommLawBlog) and upheld on reconsideration in 2017. SSAs allow independently
owned stations in local markets across the country to combine forces by sharing operations, staff, and facilities.
The definition of SSAs broad and includes agreements for sharing any “station-related
services.” If you’re unclear about whether your SSA needs to be included in your online
public file, contact us at (703) 812-0400.

Reply Comments on FCC Incubator Diversity Program
Due April 9
By FHH Law

O

n Nov. 20, 2017, the FCC released an Order on Reconsideration of several of its
broadcast multiple and cross-ownership rules, which included a Notice of Proposed Rulemaking (NPRM) looking toward increasing minority, female, and small
business ownership by establishing an “incubator” program which incentivizes established broadcasters to help those types of entities. Comments on the NPRM have been
filed, but there is an opportunity to file Reply Comments by April 9. The proposed incubator program is intended to “help facilitate entry by new voices into the marketplace by providing access to capital and/or technical expertise to new entrants and
small businesses.”
The FCC has asked commenters to suggest eligibility criteria and how the agency
(Continued on page 5)
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should structure, design, implement, enforce, and monitor the incubator program.
Chairman Pai has tasked the FCC’s Diversity Advisory Committee to oversee the program. In a
speech to the Multicultural Media, Telcom, and Internet Council’s Annual Broadband and Social Justice Summit in February, Chairman Pai outlined some specifics of the program saying
it, “would provide an ownership rule waiver or similar benefit to a company that helps facilitate
station ownership for a qualifying entity. For example, in exchange for a defined benefit, an established company could assist a new owner by providing management or technical assistance,
loan guarantees, direct financial assistance, training, or business planning assistance.”
Groups such as the National Association of Broadcasters have
already voiced their approval of the program in their early reply
comments, believing that it will “foster new entry into the
broadcast industry, particularly by minorities, women, and
small businesses.” In these early reply comments, the NAB has
recommended creating a standard based on the new entrant
bidding that was used during recent FCC broadcast auctions. In
analyzing publically available FCC data, the NAB was able to
look at the new entrant bidding credit for every FM broadcast
auction held since the FCC began the adoption of the credit. NAB concluded that bidding credits resulted in 93 percent more winning bids by women owners and 40 percent more winning
bids by minority owners in FM auctions since 2004. Thus, the NAB concluded this was an effective means of promoting station ownership diversity.
Meanwhile, other reply comments have been critical of the FCC’s proposed approach. Reply
comments filed together by nine organizations (Office of Communication, Inc. of the United
Church of Christ, Media Alliance, National Organization for Women Foundation, Communications Workers of America, Common Cause, Benton Foundation, Media Council Hawai`i, Prometheus Radio Project, and Media Mobilizing 2 Project), all of which generally support broadcast diversity, cited past endeavors by the FCC to promote diversity that failed.
UCC, et. al, say that the FCC has lacked sufficient data to adequately follow through on this
type of program and that similar efforts in the 1990s failed, then, “to offer persuasive arguments that eliminate the program’s inherent concerns” and could cause “a substantial loophole
in the Commission’s ownership rules without having any significant impact on minority and
female ownership.” They go on to say that the FCC has failed to address these concerns and call
into question why the FCC has decided to move forward with a program that these groups say
was, in the past, “infeasible.” They take the position that the adoption of an incubator program
will do little to promote minority and female ownership and that it will be “futile without strict
media ownership limits,” particularly in light of the Commission’s “chronic failure” to gather
ownership data in order to evaluate the program’s impact on actually increasing media ownership diversity.
If you have any recommendations to the FCC on how to best implement this incubator program and need help filing a reply comment, feel free to call us at (703) 812-0400. You can file
comments via the FCC ECFS website here.
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Reminder: Special LPTV/Translator Displacement
Filing Window Opens April 10
By FHH Law

I

n case you forgot, this is a reminder to Low Power Television (LPTV) and TV Translator broadcasters of the FCC’s Special Displacement Window for LPTV Stations.
The FCC issued a 60-day advanced notice of the filing window, which opens up on
Tuesday, April 10 and lasts through Tuesday, May 15 at 11:59 p.m. EDT. This
special window is limited to applications to change channels, which may be filed only
by operating LPTV stations and TV translators being displaced from their current
channel as a result of the TV spectrum repack. Other LPTV stations and translators
seeking to change channels must wait for a later application filing opportunity.
An LPTV is considered “operating” for purposes of eligibility for this window if it was
constructed and licensed, or had a license to cover application on file, as of April 13,
2017 – the date on which the Incentive Auction closed.
“Displaced” stations are defined by the Media Bureau as stations that:


are authorized on channels that are being taken by a
full power or Class A television station in the
repacked television band (channels 2- 36) as a
result of the Incentive Auction and
repacking process;



are authorized on frequencies that will serve as part
of the 600 MHz Band guard bands (which includes
the duplex gap); or



are authorized on channels 38-51.

All applications filed during the Special Window will be treated as having been filed on
the same date, so there is no advantage to filing on the first day of the window. There
are other strategic considerations affecting when to file, which may vary with the circumstances of each station. We at Fletcher, Heald & Hildreth strongly suggest not
waiting till the last day to file, because the FCC online applications system has in the
past crashed when overwhelmed with too many filings on one day.
The one exception to all applications being treated the same is that applications for fillin translators by full power stations filed on any day will have priority over LPTV and
other translator applications.
If you need advice on navigating this filing window, we will have attorneys ready to
help with strategy and application preparation. Reach out to us at www.fhhlaw.com or
call us at (703) 812-0400.

April 2018

Page 7

FHH Attorneys Show Broadcasting’s
Future Leaders the Ropes
by FHH Law

T

he Broadcast Leadership Training (BLT) program is a 10-month Executive MBA
-style program that exposes rising broadcast executives to the fundamentals of
successful radio and TV station ownership and operation. Created by the National
Association of Broadcasters Education Foundation (NABEF), the BLT is taught by a
volunteer faculty of well-regarded industry professionals, so FHH is proud to be represented among so many well-regarded industry names.
Another class of the brightest and best in the broadcast industry are working their
way through the BLT program now and FHH attorneys Kathleen Victory, Frank
Montero, and Dan Kirkpatrick once again helped to educate these broadcasting industry leaders of tomorrow.
In two separate classes Kathleen, Frank, and Dan walked their students through the
legal and contractual steps involved in purchasing a broadcast station. As has become
an annual tradition, at the end of Frank and Dan’s presentation the BLT students
posed for a class photo to show off their stylish CommLawBlog shades (Don’t you
wish you had a pair?).
The BLT program, which accepts applications for new students every May, is highly
competitive and provides “a blueprint for talented businesspeople to become a greater part of the industry and increase the diversity of voices available to the public.”
For more information, review the BLT website and, to apply for next year’s program, click here; applications are due by May 31. If you’re selected for next year’s
class… who knows?… you too could be sporting a pair of CommLawBlog sunglasses
yourself…
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Announcing a New Team Member to FHH:
Sekoia Rogers
by FHH Law

F

letcher, Heald & Hildreth, PLC is thrilled to welcome Sekoia Rogers as the firm’s newest associate as of March 1, 2018. Ms. Rogers joined the firm in
September 2017 as a legal fellow after receiving her
law degree from American University’s Washington
College of Law in May of 2017. In fact, you’ve already
seen her popping up on our blog where she’s written
about Net Neutrality, the FCC’s Lifeline Program,
and more.
While in law school, Ms. Rogers served as a Senior
Articles Editor for the Journal of Gender, Social Policy & the Law. She also participated in the GlushkoSamuelson Intellectual Property Clinic where she worked with small business clients to
resolve communications, trademark, and copyright legal issues.

Ms. Rogers’ passion for communications law began during internships with the Federal Communications Commission in the Policy Division of the Media Bureau and with
NBCUniversal/Comcast. She is a member of the D.C. Bar; the National Bar Association, Women’s Lawyer Division Greater Washington Area Chapter; and the Federal
Communications Bar Association.
“I am looking forward to beginning my legal career at Fletcher, Heald & Hildreth,”
Rogers said. “I am also excited to work in the telecommunications, media and technology field among some of the most experienced attorneys.”
“With her skills and background, we are excited to have Sekoia come on board to help
us continue providing our clients with the highest quality of service for which our firm
is known,” said co-managing member Michelle McClure. “She is a great addition to the
Fletcher, Heald & Hildreth team.”
Please join us in giving a warm round of applause to Sekoia!
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Upcoming FCC Deadlines —

D

o you know what FCC filing deadlines are in the coming
months? We do.

Note our list is not comprehensive, and other proceedings may apply
to you.

April 9, 2018 – Next Generation TV – ATSC 3.0 – Reply
Comments are due in response to the Commission’s Further
Notice of Proposed Rule Making which accompanied its November Report and Order authorizing television broadcasters to
use the Next Generation television transmission standard
(ATSC 3).
April 10, 2018 –
Children’s Television Programming Reports – For all commercial television and Class A television stations, the first quarter 2018 Children’s Television Programming Reports must be
filed electronically with the Commission. These reports then should be automatically included
in the online public inspection file. But we recommend checking, as the FCC bases its initial
judgments of filing compliance on the contents and dates shown in the online public file.
Please note that use of the Licensing and Management System for the Children’s Reports requires the use of the licensee FRN to log in; therefore, you should have the FRN and password
handy before you start the process.
Commercial Compliance Certifications – For all commercial television and Class A television
stations, a certification of compliance with the limits on commercials during programming for
children ages 12 and under, or other evidence to substantiate compliance with those limits,
must be uploaded to the online public inspection file.
Website Compliance Information – Television and Class A television station licensees must
upload and retain in their online public inspection files records sufficient to substantiate a
certification of compliance with the restrictions on display of website addresses during programming directed to children ages 12 and under.

Issues/Programs Lists – For all commercial and noncommercial radio, television, and Class
A television stations, a listing of each station’s most significant treatment of community issues
during the past quarter must be uploaded to the station’s online public inspection file. The list
should include a brief narrative describing the issues covered and the programs which provided the coverage, with information concerning the time, date, duration, and title of each program.
Class A Television Continuing Eligibility Documentation – The Commission requires that all
Class A Television Stations maintain in their online public inspection files documentation sufficient to demonstrate that the station is continuing to meet the eligibility requirements of
(Continued on page 10)
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broadcasting at least 18 hours per day and broadcasting an average of at least three hours
per week of locally produced programming. While the Commission has given no guidance as
to what this documentation must include or when it must be added to the public file, we believe that a quarterly certification stating that the station continues to broadcast at least 18
hours per day, that it broadcasts on average at least three hours per week of locally produced programming, and lists the titles of such locally produced programs should be sufficient.
Repack Transition Progress Reports – All full power and Class A stations modifying their
facilities as part of the incentive auction repack must file their progress report for the first
quarter of 2018 in LMS on FCC Form 2100 – Schedule 387. The report must provide details
on the station’s construction status and transition progress during the preceding quarter.
April 18, 2018 – National TV Audience Reach Limits – Reply Comments are due in response to the FCC’s Notice of Proposed Rule Making which seeks input on whether to modify, retain, or eliminate the national TV multiple ownership rule (or National TV Audience
Reach Cap), a rule that limits the number of TV stations a single entity may own nationwide
to an audience reach of 39 percent of all television households.
May 21, 2018 – Elimination of the Requirement to File EEO Mid-Term Reports –
Comments are due regarding the FCC’s requesting comments on a proposal to eliminate the
requirement in Section 73.2080 that TV stations with five or more full-time employees and
radio stations with 11 or more full-time employees file mid-term reports on FCC Form 397
with the two most recent public file reports attached.
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FHH - On the Job, On the Go

From April 7-11, the following attorneys will be attending the annual National Association of Broadcasters Show in Las Vegas, Nev.: Karyn Ablin, Kevin Goldberg, Frank
Jazzo, Scott Johnson, Dan Kirkpatrick, Mark Lipp, Frank Montero, Davina
Sashkin, Peter Tannenwald, and Kathleen Victory.
On April 9, at the NAB Show, Peter Tannenwald will also be presenting twice to both
the LPTV Coalition and to the Advanced Television Broadcasters Alliance. Davina
Sashkin will also be speaking at NAB on April 8 during the 37th ABA/FCBA Annual
“Representing Your Local Broadcasters CLE” on the TV Repack and ATSC 3.0.
On April 16, Frank Montero and Keenan Adamchak will be participating in a panel on Net Neutrality at the George Washington University Law School in Washington,
DC. Frank Montero will be moderating the panel and will be interviewing FCC Commissioner Mignon Clyburn. This is an event that was rescheduled from March due to inclement weather.
From May 3-6, Peter Tannenwald and Kathleen Victory will both be attending,
and speaking at the National Translator Association Convention in Salt Lake City, Utah.

To keep up with where are our attorneys are
follow us on Twitter: @CommLawBlog.

