
   
 

 

 
Will New Media Ownership Rules Take Effect on Feb. 7 ?  

Only the Court Will Tell 
 

by Daniel Kirkpatrick 
Kirkpatrick@fhhlaw.com 

(703) 812-0432 

 

T he FCC’s most recent Order on Reconsideration in its media ownership proceeding was published in 
the Federal Register on Jan. 8. This is the latest step in the long-running saga of the FCC’s attempts to 

reform its media ownership rules by relaxing, or appealing, many of those rules. 
 
Absent Court intervention or Commission reconsideration, those changes will take effect on Feb. 7. The 
Order on Reconsideration eliminates the following: the newspaper/broadcast cross-ownership rule, the 
radio/television cross-ownership rule, the attribution rule for television joint sales agreements, and the 
“eight-voices” test for local television ownership. It also implements a waiver process that could allow own-
ership of two of the top-four rated television stations in a given market. To review the implications of these 
changes in detail, read up on our past blog posts at CommLawBlog. 
  
As we anticipated back in December, publication of the Order on Reconsideration in the Federal Register 
has already triggered a court challenge by public interest groups opposed to the new relaxed media owner-
ship regulations. Other opponents of the rule changes could include cable system owners, who have long-

opposed increased consolidation in local  
television markets. 
 
Other parties opposed to the rule changes now 
have two potential approaches to have them 
changed. One would be to ask the Commission 
itself to reconsider the decision by filing a Peti-
tion for Reconsideration, which would be due 
no later than Feb. 7. The second approach 
would be to ask a U.S. Court of Appeals to over-
turn the Commission’s decision. Any such ap-
peal must be filed no later than March 9. Un-
der the Communications Act, various parties 
may have the standing to file that appeal in any 
one of the U.S. Courts of Appeals. 

  
However, a party must have filled its appeal no 
later than Thursday, Jan. 18 to ensure that that 
the appeal would be heard in the appellate 
court of that party’s choice. That’s because of 
the somewhat arcane procedures of the Judicial 
Panel on Multidistrict Litigation (JPML), which 
conducts a lottery when appeals of an agency 
order are filed in multiple courts.  
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Unlike with previous Commission orders in this proceeding, however, only one appeal 
of the Order on Reconsideration was filed by the JPML deadline, this by Prometheus 
Radio Project (Prometheus) and Media Mobilizing Project (MMP). They filed an ap-
peal by the Jan. 18 deadline in the Third Circuit Court of Appeals, which has been 
hearing appeals of media ownership orders since 2004. Prometheus and MMP have 
also asked the Court to delay the implementation of the rules. 
 
Interestingly, appellants here have not filed a more traditional request for a stay. Ra-
ther, they have filed a petition for writ of mandamus (although they did ask, in the al-
ternative, for a stay). In that petition, they note that the Commission’s ownership or-

ders (the August 2016 Order under former Chairman Wheeler and the December 2017  Order on Re-
consideration under Chairman Pai) were both adopted at least in part in response to a remand order 
from the Court. The petition argues that the Court should order the Commission to delay the effective-
ness of the rule changes because the orders do not respond to that remand in so far as it directed the 
Commission to adopt a definition of “eligible entities” or conclude that it could not do so.  
 
The petition also argues that the Order on Reconsideration does not address the impact its changes 
would have on minority and female ownership and that the consolidation allowed by the rule changes 
would likely have an adverse, and irreparable, effect on ex-
isting and potential female and minority owners. 
 
The petition not only asks that the Court stay the effective-
ness of the rule changes adopted in the Order on Reconsid-
eration, but further asks the Court to enjoin the Commission 
from approving any applications that would be inconsistent 
with the current ownership rules and to appoint a “special 
master.” This “special master” would supervise the Commis-
sion’s compliance with the Court’s orders in this proceeding. 
 
In light of the limited time remaining before the scheduled 
effective date of Feb. 7, the Court ordered the FCC to re-
spond to the petition by no later than Feb. 2. Not surprising-
ly the FCC response argues that the Order on Reconsidera-
tion should be upheld in full. A number of other interested 
parties, including Sinclair, Nexstar, Fox, the News Media 
Alliance, and the NAB, have also asked the Court to allow 
them to participate in the proceeding, all in support of the 
FCC. While courts are generally reluctant to stay agency 
rules, or issue writs of mandamus, the ultimate outcome of 
the stay request here remains uncertain. 
 
The outcome of the appeal itself is even more uncertain. It is 
worth remembering that, even though a number of parties 
have already intervened in the Third Circuit proceeding, ad-
ditional appeals of the Order on Reconsideration may also 
be filed up until March 9; all of those appeals will eventually 
be consolidated into the Third Circuit proceeding.  
 
In addition to adopting a number of changes to the media 
ownership rules, the Order on Reconsideration also sought 
comment on how the FCC should structure an incubator 
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program to support diversity in media ownership. The incubator program would promote new 
entry and ownership diversity by helping to “address barriers to station ownership.” However, 
the FCC has not settled on any details for this program and thus has sought public comment to 
assist its efforts. Comments on that proposal due by March 9. 
 
This is only the first wave of potential changes to media ownership to come in 2018, as this 
year marks not only the end of the 2014 quadrennial review process, but also the beginning of 
the 2018 quadrennial review. As we have previously reported, the Commission is also review-
ing the national ownership cap on television station ownership. Suffice to say, it is likely that 
more changes to the media ownership rules are on the horizon. 
 
We here at FHH will keep you updated as the proceeding develops. 

 
 

Children’s Programming Rules  
on the Chopping Block 

 
 

by Daniel Kirkpatrick 
Kirkpatrick@fhhlaw.com 

(703) 812-0432 
 

 

C ould the FCC’s children’s programming requirements (colloquially known as “kidvid”) be 
on their way out? If Commissioner O’Rielly gets his way, it seems that they might be; or at 

the very least they would be subject to some significant revision. In a blog post released on Jan. 
26, O’Rielly argued that the rules are outdated, impose unnecessary burdens on broadcasters, 
and are ripe for review; he eyed eliminating (or significantly reducing) the requirements they 
place on broadcasters.  
 
Since the 1990’s, commercial broadcast television stations have been required by the Commu-
nications Act (as amended by the Children’s Television Act of 1990) to air programming re-
sponsive to the educational and informational needs of children 16 and under. While the Act 
requires only that the Commission consider, in granting license renewal applications, how a 
station has served these needs, the Commission has adopted rules providing much more spe-
cific requirements. 
 
In 1996, the Commission adopted a “processing guideline” requiring stations to air at least 
three hours of “core” educational/informational programming to receive staff-level processing 
of their renewal applications. In addition to these programming requirements, licensees are 
required to file reports (Form 398) each quarter providing detailed information on the educa-
tional/informational programming that they broadcast. Licensees must then separately place a 
record in their public files certifying that the core programming (and any other programming 
targeted to children) met the limitations on the number and lengths of commercial advertising 
within the programming. In addition to the ongoing regulatory burden of filing these forms 
and certifications, in recent license renewal cycles, failure to file these forms has also been a 
source of numerous fines imposed on broadcast licensees. 

(Continued from page 2) 
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Under current law, the Commission cannot, on its own, entirely remove a broadcaster’s obliga-
tion to air educational/informational children’s programming, since that requirement is statu-
tory. Nonetheless, Commissioner O’Rielly now argues that it is time for the Commission to ad-
dress what is within its control and reduce some of the burdens the kidvid rules place on 
broadcasters outside of the general statutory requirement. In his post, O’Rielly argues that in 
the current media marketplace, viewers get the great majority of their children’s programming 
from sources other than commercial broadcast stations (e.g., online sources, cable channels, 
NCE stations) or from those stations through on-demand, non-linear methods. In light of these 
many options for viewing children’s programming, O’Reilly argues that the current kidvid rules 
do not provide significant benefits. 
 
To the contrary, according to O’Rielly, the kidvid rules continue to impose significant burdens 
on broadcasters. O’Rielly argues that the current rules: 1) displace other, potentially more valu-
able, programming; 2) prevent broadcasters from airing shorter or non-regularly scheduled 
children’s programming (which would not qualify as “core”); and 3) prevent the development 
of internet content. In addition, and as all commercial broadcasters would probably agree, they 
impose significant paperwork burdens. In light of the costs and little to no benefits, O’Rielly 
argues that it is time to eliminate (or at least rollback) a number of these kidvid regulations, 
and urges the Commission to do so as part of its ongoing media modernization efforts. 
 
While a blog post from one Commissioner certainly does not constitute official Commission 
action, in light of Chairman Pai’s clearly deregulatory bent and the Republican majority on the 
Commission, it would certainly not be surprising to see a proceeding in the near future examin-
ing, and ultimately reducing, the kidvid rules.  

 
 

 
 

 

 
(Continued from page 3) 
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FCC Issues Its Largest Lump of Coal to  

Sinclair Broadcasting 
 

by FHH Law 
 

A s we closed the books on 2017, the FCC announced that it is planning 
to fine Sinclair Broadcast Group Inc. a record $13.4M, for having not 

adequately disclosed sponsored content in its programming. The fine was calculated by the FCC based 
on over 1,700 instances – across 64 Sinclair stations – where the FCC found Sinclair to be in violation 
of Section 317(a)(1) of the Communications Act, which requires identification of anyone who has paid 
for broadcast programming. That adds up to roughly $7,700 per violation. Guess someone was on the 
FCC’s naughty list. 
 
While many might be inclined to gloss over this decision as a one-off that is only notable for the size of 
the fine, it can also be viewed as a clear signal that the FCC is getting tough on sponsorship identifica-
tion generally and possibly elevating it higher in the Commission’s list of enforcement priorities. 

With this Notice of Apparent Liability (NAL), the Commission has forcefully underscored the contin-
ued importance of the statutory requirement that all broadcast stations are transparent about who is 
attempting to persuade their listeners or viewers. This longstanding requirement applies to all broad-
casts of any length where any compensation, in cash or in kind, has been provided to a station in ex-
change for a broadcast. While the amount of the fine here is higher than prior cases, that alone shows 
that the FCC is taking this issue seriously. 

The FCC began to look into the matter of potential undisclosed, paid content on Sinclair stations in 
April 2016 when it received an anonymous complaint which alleged that the cancer foundation Hunts-
man Cancer Institute (HC) was paying for favorable news coverage and programming on Sinclair and 
other stations. The content that got Sinclair in trouble was varied in length. Some ran as short news  
segments of approximately one minute in length, but Sinclair also broadcast as many as 71 full-length 
programs. Sinclair did not include a clear identification of any of them as being sponsored, even 
though Sinclair had an arrangement whereby it would receive compensation for these broadcasts. The 
problem is that programming that appeared to be chosen by the station on its own was not. 

As the NAL says, 

Our action today advances the Commission’s longstanding goals of protecting consumers by 
ensuring they know who is attempting to persuade them and protecting broadcasters and 
sponsors from unfair competitors that fail to abide by our disclosure rules. When a broadcast 
licensee fails to disclose the sponsor of paid programming, it may mislead the public into be-
lieving the paid broadcast material is a station’s independently generated news or editorial 
content. 

 
Adding to its problems, according to the NAL, Sinclair also distributed the sponsored programming to 
13 non-Sinclair stations and failed to tell the licensees of these receiving stations that the programing 
was sponsored. Thus, those licensees also did not include sponsorship identifications and did not 
“provide viewers with facts they may find crucial in evaluating the credibility of the programming.”  

(Continued on page 6) 
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However, Sinclair argues that sponsorship should have been plain from the content of the program-
ming, such as when an advertiser airs an ordinary commercial spot. The Commission rejected that 
claim, as it found the identification insufficiently clear in context. The NAL noted that, 
“[b]ecause the plain objective of the Act, then, is fully frustrated by an incomplete disclosure, a full  
forfeiture is warranted.” 

In his separate statement attached to the NAL, Chairman Pai noted that this was “the largest forfeiture 
in the history of this agency for violation of our sponsorship identification rules.” This is clearly meant 
to send a message as to the importance of paying attention to revealing paid content. 
 
The Commission was not unanimous, however, as to the size of the proposed fine for Sinclair. In fact, 
Commissioners Clyburn and Rosenworcel dissented from the NAL based on their belief that the fine 
isn’t high enough. As Commissioner Clyburn said, 
 

… the ‘punishment does not fit the crime’ against a company that grossed more than $2.7 bil-
lion in revenue last year. … For all the above reasons, while I agree with the FCC acting 
against Sinclair for violating the FCC’s rules, I dissent because of such a meager fine, which 
fails to match the scope and egregious nature of the violations that were committed. 

 
If you have questions about sponsored content on your broadcast station, reach out to one of our attor-
neys who can help guide you through the process so you’re not stuck with a hefty fine. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(Continued from page 5) 
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Rates to Perform Musical Compositions for  
2018-2022 Now Out 

for Noncommercial Broadcasters 
 

by Karyn Ablin 
ablin@fhhlaw.com 

(703) 812-0443 

 

A ttention, noncommercial educational (NCE, a/k/a “public”) broadcasters! If you have been won-
dering how much you’ll have to pay to broadcast musical compositions this year (and beyond), 

wonder no more. The rates for 2018 through 2022 were published in the Federal Register on Jan.19. 
 
For those new to the issue, these rates have been administered by a governmentally appointed decision 
maker for many decades. Congress has given that decision maker the power to determine those rates 
and terms for a five-year license term if broadcasters and copyright owners are unable to agree to rates 
on their own. Currently, that decision maker is a three-judge panel known as the “Copyright Royalty 
Judges” (Judges). 

It is important that you understand what the published rates do and do not cover (so that you know 
which other licenses you may need to use music in certain ways): 

 The rates do cover over-the-air broadcasting of musical compositions – i.e., the music and lyrics 
that make up a song – by NCE broadcasters. 

 The rates do not cover webcasting of musical compositions. NCE broadcasters are required to ob-
tain additional licenses for that activity. (For stations affiliated with a college or university, howev-
er, this rate is usually folded into the so-called “campus licenses” offered by the performing rights 
organizations (PROs) such as ASCAP, BMI, and SESAC.) 

 The rates do not cover public performances of sound recordings – i.e., specific recorded versions 
of a song. NCE broadcasters are required to pay additional, separate royalties to webcast sound 
recordings, typically under a governmentally established statutory license, with royalty collection 
and distribution administered by SoundExchange. NCE broadcasters are not required to pay royal-
ties to broadcast sound recordings over the air – that activity has long been outside the scope of 
the exclusive rights that are recognized under U.S. copyright law. 

With that background out of way, let’s get to the numbers themselves. We’ll focus on NCE broadcast-
ers not eligible to receive funding from the Corporation for Public Broadcasting (CPB). If you are a 
CPB-affiliated broadcaster, contact the CPB directly for more information about your rates – they were 
the subject of a confidential settlement agreement and have not been publicly disclosed. 

For NCE broadcasters not eligible to receive funding from the CPB, there are no big surprises – the 
rates simply inch up from the current royalties. Non-CPB NCE broadcasters fall into two major rate 
categories: those affiliated with an accredited university or other educational institution and those that 
are not. 

If you are a non-CPB NCE broadcaster affiliated with a university, college, or other educational  
(Continued on page 8) 
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institution, your 2018 rates to each of ASCAP and BMI will range from $352 to $908 depending on 
your student enrollment, and they will increase annually to a range of $380-$983 apiece in 2022. Your 
2018 SESAC rate is $155, adjusted annually by the greater of 1.5 percent or a specified Consumer Price 
Index (CPI) cost of living adjustment. And your rate to broadcast musical compositions not affiliated 
with ASCAP, BMI, or SESAC – including all works in the repertory of new PRO Global Music Rights 
(GMR) – is $1. Your total 2018 royalty to broadcast musical compositions ranges from $860 to $1,972 
(depending on your student enrollment). 
 
If you are a non-CPB NCE broadcaster not affiliated with a university, college, or other educational in-
stitution and 20% or more of your programming includes music, your 2018 rates to each of ASCAP and 
BMI will range from $697 to $6,214 depending on your market size (see us for more details). These 
rates will increase by about 2 percent annually to a range of $754-$6,726 apiece in 2022. Your 2018 
SESAC rate ranges from $152-$1,268, increasing annually to a range of $164-$1,371 in 2022. Like the 
rate applicable to educationally affiliated NCE stations, your rate to broadcast musical compositions not 
affiliated with ASCAP, BMI, or SESAC – including all works in the repertory of GMR – is $1. Your total 
2018 royalty to broadcast musical compositions ranges from $1,547 to $13,697 (again, this depends on 
your market size). 
 
If you are a non-CPB NCE broadcaster that broadcasts predominantly talk-oriented programming and 
are in a larger market, your rates may be significantly lower. Please call us if you would like to hear 
more. 

You may wonder why the rate for music represented by GMR – dueling against the Radio Music License 
Committee who has been, in case you hadn’t noticed, creating quite a splash in the headlines in recent 
months – is no more than $1 per year compared with much higher ASCAP, BMI, and SESAC rates. The 
answer is simple. 
 
GMR did not seek to participate in the proceeding before the Judges to set noncommercial broadcasting 
rates for music works. So it lost its ability to negotiate, or object to, the rates that were set in that pro-
ceeding. So, at least for the next five years, noncommercial radio stations do not need to worry about 
negotiating over-the-air broadcast rates with GMR. On the other hand, if you stream, GMR may still 
approach you regarding a license as streaming is not covered by these rates. 

Finally, the proceeding also set rates for broadcasters that include musical compositions in broadcast-
ing programs and distribute those programs to the public. Note that if you are a non-CPB NCE broad-
caster, your 2018 payments were due to ASCAP, BMI, and SESAC by Jan. 31. If you are affiliated with 
CPB, please contact them directly for more information. 
 
Still got questions? Please feel to email ablin@fhhlaw.com or call me at 703-812-0443. 
 
Editor’s note: Ms. Ablin represented the National Religious Broadcasters Noncommercial Music Li-
cense Committee in this proceeding. 

 
 
 
 

 
(Continued from page 7) 
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FCC Grants Request by FHH to Assist  
Broadcasters in Puerto Rico and U.S. Virgin Islands 

 
By FHH Law 

 

F letcher, Heald & Hildreth is proud to announce that, through its efforts, the 
FCC’s Incentive Auction Task Force and the Media Bureau division on Jan. 

11, 2018 granted a request to allow  20 broadcast TV stations in Puerto Rico and 
the U.S. Virgin Islands to construct post-incentive auction facilities early. 
 

The request was spearheaded by FHH on behalf of a coalition of licensees of repacked full-power 
and Class A television stations in Puerto Rico and the U.S. Virgin Islands to allow the stations to 
transition early. This request was filed in response to the devastation caused by Hurricanes Maria 
and Irma in fall 2017. Chairman Ajit Pai in a statement said that this measure is an, “important step 
to expedite the restoration of vital communication services.” Stations can start their testing of post-
auction channels at 12:01 a.m. on July 1 and must discontinue operations on these channels no later 
than 11:59 p.m. on Aug. 1. 
 
The filing, made by FHH attorney Davina Sashkin, emphasized that the current conditions on the 
island of Puerto Rico and the U.S. Virgin Islands made the request a smart and necessary move by 
the Commission. As noted in the filing, “If pre-hurricane economic and infrastructure conditions, 
particularly in Puerto Rico were poor, now conditions are dire.” This, the filing stressed, means that 
there “are simply not enough resources for broadcasters to contemplate building duplicate broadcast 
facilities over the course of the next 20-30 months.” 

The devastation to island infrastructure generally, and the broadcast community specifically, means 
that many television stations still, nearly five month after the hurricanes, are trying to rebuild. The 
stations were facing a Phase 3 transition which would have required rebuilding the stations now, on-
ly to have to build new facilities in 2019. The capital demands for a double-build were simply too 
much for the broadcasters of the island to bear in such a short period of time. Therefore, the coali-
tion requested that the Commission permit building of facilities early on the reassignment channels 
to avoid costly expenses. This timing allows for broadcasters in Puerto Rico and the U.S. Virgin Is-
lands to utilize currently available funds from federal disaster relief and low-cost government loans 
in combination with repack reimbursement funds to begin the process of returning stations to full 
operation. 

“The broadcasters on the islands are working together in a collaborative way to rebuild, and they 
wanted to be able to maximize this opportunity to coordinate building the new television infrastruc-
ture required in the post-Auction environment,” said Sashkin. “The FCC agreed that these licensees, 
who have been through so much, should have the opportunity to minimize costs, maximize coordi-
nated effort, and speed rebuilding of a vibrant, integral industry that provides news, infor-
mation, and entertainment to more than three million American citizens each day.” 

On a recent trip to Puerto Rico, Chairman Ajit Pai said that the absence of dedicated funds available 
to the FCC to assist broadcasters requires the Commission to be “creative” in solving this problem. It 
is Sashkin’s and the coalition’s belief that granting this early transition is the type of creative solu-
tion that the FCC needs to rebuild the region’s broadcasting systems. 

For information about the firm, visit www.fhhlaw.com or contact Helena Okolicsanyi 
at okolicsanyi@fhhlaw.com for press inquiries.  
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Webcaster Wake Up Call! 

Two months into 2018, we’ll confess to still writing “2017” on the occasional 
check. Admit it: you probably have too (we can’t be the ONLY ones still writing 
checks every now and again).  
 
Webcasters complying with the statutory licenses found in Sections 112 and 114 of the Copyright Act 
– which permit them to webcast sound recordings if they comply with the license requirements – are 
unlikely to make that mistake in the coming year because: 
 
1)  a rate change for 2018 offers a pretty stark reminder that we’re not in 2017 anymore; and 

2) they are less likely to submit payments via check in 2018. 

Before we get to the two major changes in play this year, a brief reminder of the basic obligations 
required of webcasters throughout the year: 

 File an Annual Minimum Fee Statement of Account form and pay the associated $500 per chan-
nel minimum fee. This must have occurred no later than Jan. 31. Noncommercial educational 
webcasters who stream 80,000 or fewer monthly aggregate tuning hours may also pay a $100 
per webcaster “proxy fee” with the Annual Minimum Fee if they want to be exempt from filing 
Reports of Use. 
 

 Pay any additional usage fees and file Monthly Statements of Account associated with those pay-
ments. This does not apply to everyone (in fact, noncommercial educational webcasters do not 
have to do this at all because, by definition, they will not exceed the $500 annual minimum fee). 
For months where additional royalties and accompanying Monthly Statements of Account are 
required, they are due no later than 45 days after the end of the relevant month. 
 

 File Reports of Use. Again, not every webcaster must file Reports of Use (we’re looking at you, 
noncommercial educational webcasters who pay the $100 proxy fee). But even some of the com-
mercial webcasters, noncommercial webcasters, and noncommercial educational webcasters 
who choose not to pay the proxy fee do not have to engage in “census” filing on a monthly basis if 
they do not owe additional royalties beyond the minimum fee. Instead, they may file “sample” 
reports on a quarterly basis for two weeks of that quarter. Reports of Use are due no later than 
45 days after the end of the relevant month or quarter. 

 
Those basic requirements haven’t changed from last year. So what are the two change we hinted at 
above? 

First, an increase in the Consumer Price Index means the “per performance” royalty rate applicable 
to all listenership for commercial webcasters and to the excess listenership beyond 159,140 monthly 
aggregate tuning hours for noncommercial webcasters has increased from $0.0017 to $0.0018. This 
means a webcaster must pay $0.0018 per listener per song. Or, to put it another way – a webcaster 
would pay 18 cents for every 100 people that hear a given song (or 18 cents for every 100 songs heard 
by one listener). 

(Continued on page 11) 
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By Kevin Goldberg 
Goldberg@fhhlaw.com 

(703) 812-0462 

 
And  

 

Karyn Ablin 
ablin@fhhlaw.com 

(703) 812-0443 



 
Second, SoundExchange continues to push webcasters toward exclusive use of the “Licensee Direct” 
online portal for submitting paperwork and making payments. While there are Annual Minimum 
Fee forms available for download and paper filings on the SoundExchange website, 
SoundExchange’s memoranda for commercial, noncommercial, and noncommercial educational 
webcasters contain the following language in bold (and sometimes italics and underline): 
 

We encourage services to log into SoundExchange Licensee Direct today to con-
firm/calculate, certify and pay for their 2018 minimum fees. It will be 
a requirement for services to use Licensee Direct for all monthly Statement of 
Account submissions. In general, there will not be an Excel version of the 
monthly Statement of Account available to licensees for transmissions begin-
ning January 1, 2018. 

 
SoundExchange has thus made it more difficult for webcasters to submit Statements of Account in 
paper format. Of course, SoundExchange’s own language implicitly acknowledges that the regula-
tions implementing the statutory licenses don’t allow for a complete prohibition on paper filing; 
hence, the “in general” qualification at the beginning of that last sentence above. Apparently, those 
Excel forms will be available upon request for those who do not want to use Licensee Direct. 

That said, webcasters who do not currently have a Licensee Direct account, but are interested in us-
ing Licensee Direct going forward should request an account now. All webcasters should build in a 
few extra days before their first Monthly Statement of Account filing and/or first Report of Use to 
either familiarize themselves with the Licensee Direct system or request the Excel-based Statement 
of Account form. 

As always, please don’t hesitate to contact us if you have any questions. 

 

FCC Begins Process for Permitting Collocations on  
Twilight Towers 

 
By Mark DeSantis 

desantis@fhhlaw.com 
(703) 812-0493 

 
On Dec.14, the FCC released a Public Notice unveiling a draft Program Com-
ment intended to resolve the longstanding issues surrounding collocating equip-
ment on so-called “Twilight Towers.” 
 
Twilight Towers have been stuck in limbo as a result of an ambiguity in the 
Commission’s rules. Since 2001, the Commission has had rules in place that re-
quire licensees to evaluate whether proposed facilities would affect historic 
properties. However, those rules were not specifically tied to Section 106 of the 
National Historic Preservation Act, which governs the historic preservation re-
view process, until 2005. 

(Continued from page 10) 
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As a result of this ambiguity, Twilight Towers either lack documentation demonstrating successful 
completion of Section 106 review upon construction or have not undergone Section 106 review at all. 
Tower collocations are exempt from an individual historic review process only if the underlying tow-
er itself underwent Section 106 review. Thus, Twilight Towers have been unable to take advantage of 
this historic review exemption for collocations. The FCC is also eager to make more towers available 
for broadband deployment, one of the larger items on Chairman Pai’s agenda. 

According to the FCC, routine historic preservation review for Twilight Towers would be inept. It 
claims that no adverse effects have been brought to its attention in the towers’ 12 to 16 years of exist-
ence, and thus routine historic preservation review would be of little value. 

While industry had urged the FCC to exempt Twilight Towers from any historic preservation review, 
other commenters, such as the Tribal Nations and State Historic Preservation Officers, argued that 
collocations may increase the adverse effects of towers and urged the FCC to implement some sort of 
review process. While the FCC was unwilling to provide a blanket exemption to historic preservation 
review, it did meet industry halfway by making clear it would not take enforcement action relating to 
the good faith construction and deployment of Twilight Towers, and by providing an alternative path 
to Section 106 exemption. 

The Public Notice provided a draft of this alternative path in the form of a Program Comment. After 
receiving comments on the Program Comment, the FCC will revise it as appropriate and summarize 
the comments for the Advisory Council on Historic Preservation. The ACHP will then decide wheth-
er to issue the Program Comment within 45 days. 

Under the Program Comment, collocation on Twilight Towers will be permitted without historic 
preservation review unless any of the following is true: 

 The proposed antenna increases the existing height of the tower by more than 10 percent or the 
height of another antenna array within 20 feet, whichever is greater; 

 The proposed antenna involves the installation of more than four new equipment cabinets or 
more than one new equipment shelter; 

 The proposed antenna will involve adding an appurtenance to the body of the tower that would 
protrude from the edge of the tower more than 20 feet or more than the width of the tower struc-
ture at the level of the appurtenance, whichever is greater; 

 Mounting the proposed antenna will involve excavation outside the current tower site, defined as 
the current boundaries of the leased or owned property surrounding the tower and any access or 
utility easements currently related to the site; 
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 The tower has been determined by the FCC to have an adverse effect on one or more historic 
properties; 

 The tower is the subject of a pending environmental review or related proceeding before the FCC 
involving compliance with Section 106 of the NHPA; and 

 The collocation licensee or the owner of the tower has received notice that the FCC is in receipt 
of a complaint that the collocation has an adverse effect on one or more historic properties. Any 
such complaint must be in writing and supported by substantial evidence describing how the ef-
fect from the collocation is adverse to the attributes that qualify any affected historic property for 
eligibility or potential eligibility for the National Register. 

 
Comments are due by Feb. 9 and reply comments are due by Feb. 2-6 and may be filed under WT 
Docket No. 17-79. The Commission says it will “welcome additional meetings” with industry and 
other interested groups during this comment period. 
 
 
 
 
 

 
 

Comment Period Now Open on National Ownership Cap 
 

By FHH Law 
 

In January, the FCC published the December Notice of Proposed Rulemaking regarding the national 
ownership cap in the Federal Register. 
 
As we wrote in December, the NPRM addresses the current prohibition on any entity owning or con-
trolling television stations that reach more than 39 percent of US television households. The NPRM 
requests comment on whether the Commission can and should reduce or completely eliminate the 
national ownership cap in light of changes in the media landscape since it was adopted back in 2004. 
 
In addition to asking for comment on the threshold issue of whether the Commission has the au-
thority to modify the 39 percent cap, which is included in the Communications Act, the Commission 
is seeking comment on whether the current media landscape still necessitates a national ownership 
cap at all and whether the UHF discount should be modified or eliminated. On the UHF discount, 
the Commission is seeking comment on what impact an elimination of the UHF discount would have 
on the broader video marketplace. 
 
Publication of the NPRM in the Federal Register means that comments are now due no later than 
Feb. 26 with reply comments due before March 27. 
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Announcing a New Member to Our FHH Family: Mark Lipp! 

 
 

 
Fletcher, Heald & Hildreth is happy to welcome well-known 
broadcast attorney Mark Lipp to our broadcast and media 
practice. Mark joined FHH as a member effective Jan. 15. 

Mark is well-known for representing broadcast stations on a 
variety of FCC issues including enforcement, renewals, auc-
tions, litigation, and transactions. He also advises industry 
groups, associations, and regulatory committees in FCC pro-
ceedings. Mark received the Extraordinary Service Award 
from the Multicultural Media, Telecom and Internet Council 
and he has been listed among the Best Lawyers in  
America directory for Communications Law from 2010-
2018. 
 
Mark served as a Division Chief in the FCC’s Mass Media Bu-
reau and has worked with several firms. He was the co-chair 
of the Federal Communications Bar Association’s Mass Me-
dia Practice Committee and is an active member of both the 
American Bar Association and the Association of Federal 
Communications Consulting Engineers. 

“We are absolutely delighted to have Mark joining our firm,” said Frank Montero, Co-
Managing Member of Fletcher Heald & Hildreth. “He brings a depth and knowledge of FCC 
broadcast spectrum policy and rules that has always placed him at the cutting-edge of initia-
tives to reshape the country’s broadcasting industry and federal policies. His reputation is 
widely known and he therefore joins FHH’s long-standing leadership role of service to the 
broadcasting, media, and telecommunications industries.” 

“I am very pleased to join such an outstanding firm in order to continue my career,” said 
Mark. “I look forward to contributing to the firm’s success and elite standing in the telecom-
munications industry.” 

Please join us in welcoming Mark. 
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On the eve of the 2018 mid-term elections, broadcasters will soon have 
to navigate the FCC’s rules on political broadcasting. To assist with 
this, Fletcher, Heald & Hildreth’s Dan Kirkpatrick, Frank Montero, 
and Scott Johnson were joined by the FCC’s Bobby Baker and Gary 

Schonman to present, in collaboration with the Colorado Broadcasters Association, a webi-
nar on the FCC’s political broadcasting rules. 
 
If you were unable to log in to watch the webinar live or you if you want to watch it again, 
you can now view it at CommLawBlog.com and on our Youtube page!  
 
You can also download and print the presentation in PDF form available on our blog! 
 
The webinar covers: 
 
• Lowest Unit Rate calculation; 
• Equal opportunities; 
• Issue ads from PACs; 
• Record keeping; 
• and more! 
 
If you need assistance, you can contact Dan at kirkpatrick@fhhlaw.com, Frank at  
montero@fhhlaw.com or Scott at sjohnson@fhhlaw.com. 

Fletcher, Heald & Hildreth is happy to say that, once again, we have 
served as lead legal advisor on more transactions than any other law 
firm, according to S&P Global’s Media and Entertainment and New 
Media category. 
 
This is the EIGHTH (yup! You read that right!) year in a row that we have received 
this ranking, yet this honor isn’t any less sweet. In 2017, FHH was counsel to 106 transac-
tions, nearly double the number of any other law firm. 

We’ve provided comprehensive legal services for media, technology, and telecommunica-
tions companies since our doors opened in 1936 and it’s because of our attorneys’ skills and 
abilities that our clients continue to turn to us for their transactional needs. We thank our 
clients for their continued confidence in us as we keep this streak going because, despite 
what television may have taught you in the 1970s and early 80’s, Eight is not Enough… 

Now Available: 2018 Political  
Broadcasting Webinar  

Eighth In a Row! FHH Again Tops  
List of Transactions Ranking 

http://www.fhhlaw.com/attorneys/kirkpatrick-daniel.htm
http://www.fhhlaw.com/attorneys/montero-francisco.htm
http://www.fhhlaw.com/attorneys/johnson-scott.htm
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http://www.commlawlblog.com
https://www.youtube.com/channel/UCVkmdJzTV1HzEFm9Dyk7oAw
https://www.commlawblog.com/files/2018/01/Political-Broadcast-Webinar-2018.pdf
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Upcoming FCC Deadlines — 
 

D o you know what FCC filing deadlines are in the coming months? We do.  
 

 
Note our list is not comprehensive, and other proceedings may apply to you.  

 
February 9 – 

 
Revising Requirements for “Twilight Towers” –  Comments are due with regard to the Public Notice 
whereby the FCC has requested comments on a draft Program Comment addressing the historic 
preservation review requirements for collocating wireless communications facilities on certain com-
munications towers, referred to as “Twilight Towers.”  
 
February 20 – 
 
Next Generation TV – ATSC 3.0 – Comments are due in response to the Commission’s Further Notice 
of Proposed Rule Making, which accompanied its November Report and Order authorizing television 
broadcasters to use the Next Generation television transmission standard (ATSC 3.0). 
 
February 26 – 
 
National TV Audience Reach Limits -  Comments are due in response to the FCC’s Notice of Proposed 
Rule Making which seeks input on whether to modify, retain or eliminate the national TV multiple 
ownership rule (or national TV audience reach cap), a rule that limits the number of TV stations a sin-
gle entity may own nationwide to an audience reach of 39% of all television households. 
 
Revising Requirements for “Twilight Towers” –  Reply Comments are due with regard to the Public 
Notice whereby the FCC has requested comments on a draft Program Comment addressing the  
historic preservation review requirements for collocating wireless communications facilities on certain 
communications towers, referred to as “Twilight Towers.”  
 
March 1– 
 
Radio Station Online Public Files – All radio stations in all markets must have uploaded their entire 
public inspection files, with the exception of the political file, to the location provided for such public 
files on the FCC’s website.  The records which must be uploaded by March 1, 2018 include, but are not 
limited to, any and all issues/programs lists and EEO public file reports for the current license term, 
as well as either a current list of or copies of organizational documents and contracts required to be 
filed with the Commission. 

 
March 2 – 
 
Biennial Ownership Reports - All licensees and entities holding an attributable interest in a licensee of 
one or more commercial or non-commercial AM, FM, TV, Class A television, and/or LPTV stations 
must file a biennial ownership report reflecting information as of Oct.1, 2017.  Please recall that not 
only corporations and limited liability companies, but also sole proprietorships and partnerships com-
posed entirely of natural persons (as opposed to a legal person, such as a corporation) are included in 
the licensees that must file reports. For the first time, noncommercial and commercial entities are re-
quired to file by the same date.  Additionally, all persons holding an attributable interest in a commer-
cial licensee must have acquired either an FCC Registration Number (FRN) or Restricted Use FRN. 

(Continued on page 17) 
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March 9, 2019 – 
 
Multiple Ownership Rules - Comments are due in response to the Notice of Proposed Rulemaking 
portion of the Commission’s Order on Reconsideration released in November, in its media owner-
ship proceeding requesting comment on the creation of an incubator program to encourage diversity 
in media ownership. 
 
March 20, 2018 –  

 
Next Generation TV – ATSC 3.0 – Reply Comments are due in response to the Commission’s Fur-
ther Notice of Proposed Rule Making, which accompanied its November Report and Order authoriz-
ing television broadcasters to use the Next Generation television transmission standard (ATSC 3.0). 
 
March 27, 2018 – 
 
National TV Audience Reach Limits - Reply Comments are due in response to the FCC’s Notice of 
Proposed Rule Making which seeks input on whether to modify, retain or eliminate the national TV 
multiple ownership rule (or national TV audience reach cap), a rule that limits the number of TV 
stations a single entity may own nationwide to an audience reach of 39 percent of all television 
households. 
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On Feb. 5-6, Kathleen Victory will be attending the AFCEA West Conference in 
San Diego, Calif. On Feb. 25, she will also be teaching a class through the National As-

sociation of Broadcasters Broadcast Leadership Training program in Washington, D.C. 
 
On Feb. 5, Frank Montero will be attending the meeting of the Board of Directors of the Mul-
ticultural Media, Telecom and Internet Council in Washington, D.C. On Feb. 6, he will be pre-
senting at the Multicultural Media, Telecom and Internet Council 9th Annual Broadband and 
Social Justice Summit in Washington, D.C. On Feb. 25-26, he will be attending the National 
Alliance of State Broadcasters Association conference in Washington, D.C. 
 
On Feb. 15, Kevin M. Goldberg will preside over the National Press Foundation’s Annual 
Awards Dinner in Washington, D.C. as Chairman of that organization’s Board of Directors. 
Matt McCormick and Frank Montero will also be in attendance.  
 
On. Feb. 23, Kevin Goldberg will be presenting at the Association of Alternative  
Newsmedia’s Digital Conference in Portland, Ore. 
 
On Feb. 26-28, Frank Montero, Davina Sashkin, Frank Jazzo, Scott Johnson, and 
Matt McCormick will be attending the National Association of Broadcasters State Leadership 
Conference in Washington, D.C.  FHH is also sponsoring this event.  
 
On Feb. 26-28, Bob Winteringham will be attending the Public Media Summit in Washing-
ton, D.C. FHH is also sponsoring the conference. 

FHH - On the Job, On the Go 


