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MEMORANDUM TO CLIENTS

Enforcement Bureau Cracks Down on
Properties Allowing Pirate Radio

On December 18, the Federal Communications Commission’s
(“FCC” or the “Commission”) Enforcement Bureau released

three Notices of Illegal Pirate Radio Broadcasting to multiple
New York City-based property managers for housing an unli-
censed radio broadcasting operation. In conjunction with the no-
tices, the FCC issued an Order — without the typical notice and
comment procedures — implementing the Preventing Illegal Ra-
dio Abuse Through Enforcement Act (“PIRATE Act”) and specify-
ing the new elements of this enforcement regime.

Under the “PIRATE Act”, the FCC is able to levy fines of $10,000
a day, up to $2,000,000 total (much higher than previously al-
lowed) on landlords and property managers who ignore or help
facilitate pirate radio efforts. Additionally, the FCC will no longer
go through the trouble of first issuing a “Notice of Unlicensed Op-
eration,” which is like the police calling a criminal to say they will
be there in a couple of hours to investigate a possible crime. Now
the FCC will assume a violation and propose the penalty out of
the gate. In these cases, however, the FCC is giving the property
managers 10 days to respond to the notice with evidence of the
station’s removal. One last note for these third parties: don’t
think you can play the “sovereign citizen” card to get out of liabil-
ity; pirate broadcasters have tried something like that before and
it doesn’t work.

FCC Takes Step Forward to Background on the Rip and Replace Program

Establishment of In general, the Secure Networks Act and the FCC’s

Rip and Replace Program rules are intended to remove from America’s commu-
nications networks equipment that has been deter-

mined to constitute a threat to the security of commu-
nications. The Secure Networks Act prohibits the use
of Universal Service Fund (“USF”) support to pur-
chase “covered” communications equipment or ser-
vices. It also directs the FCC to establish a reimburse-
ment program for costs incurred by Eligible Telecom-
munications Carriers (“ETCs”) — carriers determined
to be eligible to receive USF support — to remove and
replace covered equipment and services. The deter-
minations regarding the equipment covered by this
ban are made by a group of federal security agencies

by Don Evans

(703) 812-0430
evans@fhhlaw.com

The FCC took a significant step forward last month in
concretizing its program for extirpating equipment
from the country’s communications networks that
poses a threat to national security. The Commission’s
Order in large part implements the objectives of the
Secure and Trusted Networks Act of 2019 (the
“Secure Networks Act”) and fills in some of the blanks

left by the statute. There are a few notable quirks,
however. (Continued on page 2)
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including the FBI, the Department of Defense, and the
National Intelligence Director. These initial determi-
nations, to no one’s surprise, included Chinese manu-
facturers Huawei, ZTE, and a handful of other Chi-
nese companies. The roster of suspect (“covered”)
equipment can change over time as new threats are
detected. The federal government is already removing
this equipment from its own networks, but there is
still a large amount of equipment being used in pri-
vately owned telecom networks. The problem affects
smaller carriers disproportionally since smaller carri-
ers were enticed by the low prices and attractive fi-
nancing offered by the Chinese companies.

The FCC had initiated its own process, but the pro-
gram moved forward at a tortured pace, especially
since (i) there was no specific statutory mandate for
such a program and (ii) the FCC’s proposal was tar-
geted only at ETCs that had received USF funds to
build out and operate their networks. This tack would
have left plenty of large and small networks without
funding assistance for the expensive replacement pro-
gram. The Commission did take specific steps within
its authority to rescind and block the authorization of
suspect Chinese companies that had been granted or
were seeking the right to offer communications ser-
vices in the U.S. themselves. The Secure Networks Act
was enacted by Congress in the spring of 2020 to pro-
vide the authority the FCC needed and set the general
rules for implementing the program.

The Congressional/FCC “Rip and Replace” program
as now formulated requires ETCs that have received

USF support to remove covered equipment from their
networks and allows, but does not require, non-ETCs
to remove and replace this equipment from their net-
works. In both cases, the carriers are to be reim-
bursed out of funds appropriated by Congress for this
purpose. Initially, Congress thought that about $900
million would be adequate for his purpose, but as the
record developed, the number has crept closer to $2
billion. The program is limited to “smaller” carriers;
those with fewer than 2 million subscribers. This
threshold also had crept up during the process, which
was originally targeted at much smaller carriers. This
explains the much higher tab. As of this writing, Con-
gress has not appropriated any money for this pro-
gram, but fingers are crossed that in the flurry of lame
-duck legislating, this loose end will get tied.

The program will require eligible entities to submit an
application to the FCC setting forth their plan for get-
ting rid of the covered equipment, destroying it, and
replacing it with safe equipment. The FCC will review
the application and determine how much money will
be allotted to each carrier for this purpose, giving car-
riers the comfort of knowing they will be reimbursed,
even though the funds will not be paid until the work
of ripping, destroying, and replacing goes forward.
The FCC will create a catalog designating equipment
that will be eligible for replacement in order to simpli-
fy the process. This should streamline the application
filing and review process, but experience counsels that
the process may become bogged down in the details,
as may be inevitable when conscientious administra-
tors are giving away up to $2 billion of public money.

Funding the “Rip and Replace” Program

Because the FCC does not know how much funding
Congress will appropriate, it cannot be sure that there
will be enough money to go around. To cover this sce-
nario, the FCC has established several priority catego-
ries. In the first category are ETCs, with sub prioriti-
zations first for core network expenses and then non-
core radio access network expenses. Next come non-
ETCs that provided cost information that the Com-
mission used in developing its overall cost estimates,
again with core expenses prioritized over non-core.
All other applicants are relegated to the final priority
group. It is important to note that only providers with
2 million or fewer customers are eligible for reim-
bursement under the FCC’s program. This tiered allo-
cation scheme is somewhat controversial since Con-
gress consciously did not prioritize ETCs in its reim-
bursement plan even though the FCC had proposed
such a plan prior to Congressional action. The theory
appears to be that ETCs are more dependent on subsi-
(Continued on page 3)
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dies than other carriers, but some argued that they are :n n n n n
less dependent than non-ETCs since ETC equipment B B [ [ N

had been subsidized in the first place. This prioritiza-
tion scheme may be a non-issue if the full $2 billion is

appropriated, but it will make a big difference if there
is less funding to go around. Enforcement Bureau Cracks Down 1
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The Commission will permit applicants to be reimbursed for removing and destroying covered equipment
even if they don’t replace it.

The program is now at last on the verge of taking off. It awaits only the appropriation of funds to make the
magic happen.

Selected New Developments in Broadband — January

by Jeff Mitchell
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Capitol Hill

Although President Trump criticized the final $900 billion COVID-relief legislative package (containing both
COVID-relief and an omnibus spending bill that averted a government shutdown) for providing too little fi-
nancial relief to Americans and too much wasteful spending, on December 27 he signed the package into law.

Regarding the $7 billion broadband spending component of the COVID-relief package, the conservative Free
State Foundation had this summary:

The relief package also includes $3.2 billion to keep Americans connected during the
COVID-19 pandemic. Eligible households will receive a monthly emergency broadband ben-
efit in the form of a $50 discount on high-speed Internet access service. Eligibility generally
is limited to low-income households and those who have endured lay-offs or furloughs.

[T]he FCC has sixty days to adopt rules implementing the program, which will continue for
six months after the Secretary of Health and Human Services has declared an end to the
public health emergency. The Commission will reimburse participating ISPs directly for the
amount of the monthly discount and up to $100 for a connected device (tablet, laptop, or
desktop computer) that they provide. A provider need not be designated as an Eligible Tele-
communications Carrier in order to participate.

(Continued on page 4)
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In addition, the legislation tasks NTIA with disbursing a total of $1.3 billion for broadband
grant programs, $1 billion targeting Tribal lands and $300 million for unserved (including
rural) areas. Recipients of Tribal Broadband Connectivity Grants may use those funds to
deploy fixed broadband infrastructure in unserved areas or, during the pandemic, for subsi-
dized broadband service, distance learning, or telehealth programs.

The remaining $300 million will be made available in the form of Broadband Infrastructure
Deployment Grants, which will target unserved areas for network infrastructure construc-
tion and prioritize, among other things, projects that target smaller communities (that is,
counties, cities, or towns with less than 50,000 inhabitants).

NTIA also will become home to a new Office of Minority Broadband Initiatives that will per-
form a number of responsibilities, most significantly the administration of a $285 million
pilot program focusing primarily on the broadband needs of Historically Black Colleges and

Universities (HBCUs) and their surrounding communities.

National Telecommunications and Information Administration (NTIA)

FLETCHER, HEALD &
HiLbreTH, P.L.C.

NTIA has launched a Digital Inclusion webpage that provides a clearing-
house of information about federal and state digital inclusion resources.
There is no NTIA webinar scheduled for December. The November webinar
addressed How Broadband Enhances Local Economies while October ad-
dressed Digital Inclusion and K-12 Education: The Impact of COVID-19 on
Students and Educators; archived webinars are here. The next webinar will
be February 17, 2021: Data as the Foundation for Broadband Planning
(registration link).

The December BroadbandUSA Newsletter links to a November 2020 PEW
article providing an overview of states’ efforts to tap CARES Act funding for
broadband, with links to resources to track those efforts. There are also links
to broadband articles from Texas, Illinois, Mississippi, Wisconsin, Michigan
(mapping northern Michigan’s broadband desert), and Ohio (challenges
bringing broadband to its southern Appalachian counties), among others.
(Somewhat related, U.S. DOE has launched a portal to track state usage of
the $31 billion CARES Act Education Stabilization Fund.)

NTIA hosts a searchable database featuring 50 federal broadband funding
opportunities across a dozen federal agencies. The NTTA Broadband USA
main page features a state-by-state summary of state broadband programs
(scroll down to the map and click on a state).

USDA — Rural Utilities Service (RUS)

The most recent RUS Community Connect Grant program application win-
dow is now closed. Grant awards require a 15% non-federal match and can
range from $100,000 up to $3 million and can be used for the
“construction, acquisition, or leasing of facilities, including spectrum, land
or buildings used to deploy service at the [a minimum of 25 Mbps down/3
Mbps up] to all residential and business customers located within the Pro-
posed Funded Service Area . . ..” Applicants must provide free broadband
service for two years to “Essential Community Facilities” in the funded ser-
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vice area.

Proposed ReConnect projects can be viewed here
(must create free log-in to access); 2019 awardees are
identified here; 2020 awardees are here; proposed
and funded projects are depicted on an interactive

map here. The Distance Learning & Telemedicine
Grant Program is currently closed.

Precision Agriculture

The FCC’s Office of Economics and Analytics on De-
cember 15, 2020, released a working paper on the im-
pact of broadband availability on agriculture:

The working paper analyzes the im-
pact of increased broadband availa-
bility in rural areas on the produc-
tivity of U.S. farms, drawing on both
FCC data on broadband availability
by census tract and U.S. Depart-
ment of Agriculture (USDA) data on
agricultural productivity by county,
for key row crops like corn, cotton,
hay, and soybeans. The working pa-
per finds statistically significant ef-
fects of increased broadband ser-
vice, both in terms of lower costs
(fertilizer, fuel, seed, etc.) and high-
er production (yield). To cite one
striking result, the analysis finds
that a 1% increase in the number of
25 Mbps/3 Mbps or better broad-
band connections per 1,000 house-
holds is associated with a 3.6% in-
crease in corn yields, as measured in
bushels per acre.

The FCC’s recently-approved $9 billion 5G Rural
Fund will include a $1 billion set-aside for agricultural
use in Phase 2. Farms are already using private LTE
networks with CBRS spectrum, including greenhouse
monitoring in Missouri and supporting drone-
mounted cameras to make real-time decisions on
herbicide applications in North Dakota. In the
“miscellaneous” rural category, note the American
Connection Project, which identifies existing open Wi-
Fi networks in rural areas.

NTIA’s September webinar on precision agriculture is
available here. The most recent meeting of the FCC’s

Precision _Agriculture Connectivity Advisory Task
Force was October 28 and can be viewed here. Back-
ground and links to prior meetings are available here.
The April 2019 USDA report on rural broadband in-
frastructure and next-generation precision agriculture
is available here. As the precision agriculture market
explodes, Purdue University announced in August
2020 that it was collaborating with the National Sci-
ence Foundation-funded Engineering Research Cen-
ter to develop the Internet of Things for Precision Ag-
riculture.

]

Federal Communications Commission (FCC

The Senate confirmed Republican FCC Commissioner
nominee Nathan A. Simington to the FCC on Decem-
ber 8, 2020, replacing Commissioner Michael O’Riel-
ly. Although Simington was initially not favored to
win confirmation, Senate Republicans apparently
wanted to ensure that a Biden FCC begins deadlocked
with a 2-2 tie (Brendan Carr, Simington, Jessica
Rosenworcel, and Geoffrey Starks).

The only broadband item from the December 10,
2020, FCC open meeting concerned adopting stand-
ards supporting broadcast Internet. The meeting also
addressed several national security items concerning
Chinese firms; the agenda and meeting details are
available here. The agenda is now available for Chair-
man Pai’s last open meeting on January 13, 2021.

Universal Service/Digital Equity

The current universal service construct, which is over
25 years old, is straining to address the equitable dis-
tribution of limited broadband resources; partly re-

flected in a universal service fund contribution factor

mm Fletcher, Heald & Hildreth



https://reconnect-apply.rd.usda.gov/s/rd-rdae-pnf/RD_RDAE_PNF__c/00Br00000016xyl
https://www.usda.gov/reconnect/awardees
https://www.usda.gov/reconnect/round-two-awardees
http://ruraldevelopment.maps.arcgis.com/apps/webappviewer/index.html?id=e2d4c909e06c46d3aa9577bea695a2b9
https://www.rd.usda.gov/programs-services/distance-learning-telemedicine-grants
https://www.rd.usda.gov/programs-services/distance-learning-telemedicine-grants
https://www.fcc.gov/document/paper-shows-positive-impacts-rural-broadband-farm-productivity
https://www.fiercewireless.com/regulatory/fcc-opts-for-accuracy-over-speed-9b-rural-5g-fund
https://www.fiercewireless.com/regulatory/fcc-opts-for-accuracy-over-speed-9b-rural-5g-fund
https://www.fiercewireless.com/private-wireless/farmers-use-private-lte-cbrs-spectrum-to-increase-yields
https://www.fiercewireless.com/private-wireless/farmers-use-private-lte-cbrs-spectrum-to-increase-yields
https://www.americanconnection.io/about-us
https://www.americanconnection.io/about-us
https://broadbandusa.ntia.doc.gov/ntia-event/september-2020-webinar-smart-agriculture-driving-innovation-rural-america#contententarea
https://www.fcc.gov/task-force-reviewing-connectivity-and-technology-needs-precision-agriculture-united-states
https://www.fcc.gov/task-force-reviewing-connectivity-and-technology-needs-precision-agriculture-united-states
https://www.fcc.gov/news-events/events/2020/10/precision-ag-connectivity-task-force-meeting-october-2020
https://www.fcc.gov/task-force-reviewing-connectivity-and-technology-needs-precision-agriculture-united-states
https://www.usda.gov/sites/default/files/documents/case-for-rural-broadband.pdf
https://www.purdue.edu/newsroom/releases/2020/Q3/purdue-university-to-collaborate-in-nsf-funded-engineering-research-center-to-develop-the-internet-of-things-for-precision-agriculture.html
https://www.purdue.edu/newsroom/releases/2020/Q3/purdue-university-to-collaborate-in-nsf-funded-engineering-research-center-to-develop-the-internet-of-things-for-precision-agriculture.html
https://www.fcc.gov/document/fcc-updates-rules-encourage-broadcast-internet-innovation-0
https://www.fcc.gov/news-events/events/2020/12/december-2020-open-commission-meeting
https://www.fcc.gov/news-events/events/2020/12/december-2020-open-commission-meeting
https://www.fcc.gov/news-events/events/2021/01/january-2021-open-commission-meeting

/ Now Available: NETA Webinar Series &

.........

Over the last few weeks, attorneys Bob Winteringham, Dan Kirkpatrick, and Frank Montero have
presented a series of compliance webinars for the National Education Telecommunications Associ-
ation as a part of their course entitled “Navigating Common Compliance Matter,” which covered
important compliance topics for broadcast stations.

Those webinar topics include:

Corporation for Public Broadcasting compliance
Navigating the Online Public File

Equal Employment Opportunity compliance
Underwriting Rules

How to Design a Compliance Program

These are extremely helpful educational videos for any public media organization. You can enroll
for the free course and watch the webinars here.

Davina Sashkin Elected Co-Managing
Member of Fletcher, Heald & Hildreth

We are pleased to announce that Davina Sashkin has been elected to
serve as as Co-Managing Member of the Firm effective January 1. 2021.
Ms. Sashkin joins current Co-Managing Members Matthew H. McCor-
mick and Dan A. Kirkpatrick in overseeing the Firm’s strategic vision
and day-to-day operations. She will continue to serve in her role as Chair
of the Firm’s Marketing Committee.

Since the joining the firm in 2008, Ms. Sashkin has counseled a wide
array of clients on broadcast and telecommunications regulations and
compliance matters, and is known for her ability to handle complex
commercial transactions among FCC-regulated businesses. In addition
to her client work, Ms. Sashkin is actively engaged in pro bono work, in-
cluding serving as pro bono counsel for incarcerated individuals fighting
for just and reasonable phone rates, and most recently, was instrumental
in blocking the merger of two inmate calling services giants in 2019.

Ms. Sashkin is a frequent author and contributor of Comm/LawBlog and her writings have garnered national
attention, earning her a LexBlog Excellence Award. She is also an active member of the Federal Communica-
tions Bar Association, having served on numerous committees and as an FCBA Foundation Trustee.

”I am honored to join the management team and proud to build on the Firm’s solid foundation of nearly 100
years of broadcast and telecommunications experience,” said Ms. Sashkin. “I am excited to help lead FHH in-
to the future.”

Ms. Sashkin holds a J.D. from the Catholic University of America Columbus School of Law, an M.A. from

Georgetown University’s Communication, Culture & Technology program, and a B.A. from George Washing-
ton University.
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Upcoming FCC Broadcast and Telecom
Deadlines for January — March

Broadcast Deadlines:

January 30, 2021

Children’s Television Programming Reports — Each commercial TV and Class A television station must elec-
tronically file its annual Children's Television Programming Report, on FCC Form 2100 Schedule H, to report
on programming aired by the station and other efforts in 2020 that were specifically designed to serve the ed-
ucational and informational needs of children.

Commercial Compliance Certifications — Each commercial TV and Class A television station must post to its
Online Public Inspection File (OPIF) a certification (or certifications) of compliance during 2020 with the
statutory limits on commercial time during children’s programming. The certification(s) should cover both
the primary programming stream and all subchannels aired by the station.

February 1, 2021

Radio License Renewal Applications Due — Applications for renewal
of license for radio stations located in Kansas, Nebraska, and Oklaho-
ma must be filed in the Licensing and Management System (LMS).
These applications must be accompanied by Schedule 396, the Broad-
cast Equal Employment Opportunity (“EEO”) Program Report, also
filed in LMS, regardless of the number of full-time employees. Under
the new public notice rules, radio stations filing renewal applications
must begin broadcasts of their post-filing announcements concerning
their license renewal applications between the date the application is
accepted for filing and five business days thereafter and must contin-
ue for a period of four weeks. Once complete, a certification of broad-
cast, with a copy of the announcement’s text, must be posted to the
OPIF.

Television License Renewal Applications Due — Applications for renewal of license for television stations lo-
cated in Arkansas, Louisiana, and Mississippi must be filed in LMS. These applications must be accompanied
by Schedule 396, the Broadcast EEO Program Report, also filed in LMS, regardless of the number of full-time
employees. Under the new public notice rules, radio stations filing renewal applications must begin broad-
casts of their post-filing announcements concerning their license renewal applications between the date the
application is accepted for filing and five business days thereafter and must continue for a period of four
weeks. Once complete, a certification of broadcast, with a copy of the announcement’s text, must be posted to
the OPIF within seven days.

EEO Public File Reports — All radio and television station employment units with five or more full-time em-
ployees and located in Arkansas, Kansas, Louisiana, Mississippi, Nebraska, New Jersey, New York, and Okla-
homa must place EEO Public File Reports in their OPIFs. For all stations with websites, the report must be
posted there as well. Per announced FCC policy, the reporting period may end ten days before the report is
due, and the reporting period for the next year will begin on the following day.

Telecom Deadlines:

January 15, 2021

Hearing Aid Compatibility Certification (FCC Form 855) — Digital mobile service providers (primarily cell
phone providers, including MVNOs and resellers, and certain mobile interconnected and non-interconnected
Voice over Internet Protocol (VoIP) services) must certify annually whether they comply with the Commis-
sion’s wireless hearing aid compatibility requirements. The FCC streamlined the filing requirement for digital

(Continued on page 8)
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mobile service providers in 2019. However, digital mobile service providers still use the same electronic filing
portal that device manufacturers use to file their annual Form 655 relating to hearing aid compatibility. De-
vice manufacturers are still required to file Form 655.

January 31, 2021 (Due February 1, 2021 because January 31 falls on a Sunday)

Lifeline Recertification (FCC Form 555) — All eligible telecommunications carriers must re-certify all sub-
scribers every 12 months, except for subscribers in states where the National Verifier, state Lifeline adminis-
trator, or other state agency is responsible for annual re-certification of subscribers’ Lifeline eligibility. In
2018, the FCC changed Form 555 to make the filing due for all carriers on January 31 each year, rather than
on a rolling 12-month basis for each carrier. Carriers should file the form using Universal Service Administra-
tion Company’s (USAC) E-file system.

February 1, 2021

Numbering Resource Utilization Forecast (NRUF) (FCC Form 502) — Twice a year, service providers with
numbers from the North American Numbering Plan Administrator (NANPA), a Pooling Administrator, or an-
other telecommunications carrier must file a numbering resource utilization forecast. Subscriber toll-free
numbers are not included in the report. Interconnected VoIP providers are subject to the reporting require-
ment along with other service providers who receive NANPA numbers, such as wireless carriers, paging com-
panies, incumbent local exchange carriers (ILECs), and competitive local exchange carriers (CLECs). The next
biennial reporting deadline is February 1, 2021.

Quarterly Telecommunications Reporting Worksheet (FCC Form 499-Q) — FCC rules require telecommuni-
cations carriers and interconnected VoIP providers to file quarterly revenue statements reporting historical
revenue for the prior quarter and projecting revenue for the next quarter. The projected revenue is used to
calculate contributions to the Universal Service Fund (USF) for high cost, rural, insular and tribal areas as
well as to support telecommunications services for schools, libraries, and rural health care providers. USF as-
sessments are billed monthly.

February 14, 2021 (Due Feb. 16, 2021 due to President’s Day Holiday)

Quarterly Percentage of Interstate Usage (PIU) Reporting and Certification — Prepaid calling card providers
(PCCPs) must report the percentage of interstate use factors and associated call volumes to carriers that pro-
vide them with transport services. Additionally, PCCPs must file traffic information and a certification signed
by a company officer stating that the provider is in compliance with the FCC’s PIU and USF reporting require-
ments.

March 1, 2021

FCC Form 477 — This form is filed online biannually on March 1 and September 1. The Commission collects a
variety of information about broadband deployment and wireless and wired telephone service on Form

477. Broadly speaking, the following providers must fill Form 477: 1) facilities-based providers of broadband
connections to end users, 2) providers of wired or fixed wireless local exchange telephone service, 3) providers
of interconnected Voice over Internet Protocol (VoIP) service; and 4) facilities-based providers of mobile te-
lephony (mobile voice) services. If you have any questions about whether your company must file Form 477 or
what information your company is required to submit in the filing, you should contact your telecommunica-
tions counsel.
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